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L Introduction

EON AG (“E.ON”), Powergen plc (“Powergen”), LG&E Energy Corp. {“LG&E
Energy”), Louisville Gas and Electric Company (“LG&.E”), and Kentucky Utilities Company
(“KU™) (collectively referred to as “Joint Applicants™, by counsel, have petitioned this
Commission for approval of the acquisition of ownership and contro} of LG&E and KU by E.ON
pursnant to KRS 278.020(4) and (5).

iI. Oveyrview

This Brief explains why E.ON is acquiring Powergen, which acquired LG&E Energy in
December 2000, and demonstrates that the proposed transaction is in full compliance with KRS
278.020(4) and (5).

This Brief also demonstrates that impertant constants have remained throughout the
acquisitions that have occurred in Kentucky since 1998 — beginning with the LG&E Ene-rgy-KU
Energy merger, continuing with the Powergen-LG&E Energy ‘merger, and leading to the
proposed acquisition of Powergen by E.ON. LG&E and KU have continued to provide their
customers with low-cost, very reliable service. This constancy and excellence are evidenced by
the 1.D. Power & Associates awards that LG&E Energy received in 1999 and 2000, and that
LG&E Energy has recéntly received in 2061.0 The effect of that merger and the subsequent
merger of LG&E Energy with Powergen have .only strengthened Kentucky’s two most prominent
utility companies.

| By means of the proposed acquisition, E.ON will bring its considerable resources to bear
on the combined E.ON-Powergen-LG&E Energy group so that LG&E and KU may become
even stronger than they already are. E.ON also will honor commitments that have been made

over the course of the last several years plus additional commitments by E.ON that will ensure



this Commission’s ongoing regulation and supervision of LG&E’s and KU's rates and services.
It is reasonabie to anticipate that, as a result of these efforts, Kentucky will experience an

“uncommion and valuable opportunity as the center of the vital U.S. energy industry.

1. E.ON Has the Necessary Financial, Technical, and Managerial Abilities to Provide

e ———————————

Reasonable Service Throngh LG&E and K1 After the Proposed Acquisition of
Ownership and Control. ‘

KRS 2?8.0,'20(4)2 provides that the Commission shall approve the proposed acquisition of
ownership and control of LG&E and KU if E.ON has the financial, technical, and managerial
abilities for LG&E and KU to provide reasonable service. The record demonstrates that E.ON
clearly has those abilities both on its own account and through LG&E and KU, and that LG&E
and KU have the same abilities to provide reasonable service to ratepayers in Kentucky. The
proposed acquisition enhances the uiilities’ substantial abilities in all three areas. The criteria of
KRS 278.020(4) are satisfied.

A, E.ON has the Financial Ability to Provide Reasonable Service Following the
Proposed Acquisition.

E ON has the financial ability to provide reasonable service. As of March 31, 2001,
E.ON was debt free and had $3 billion of available liquid assets.” As of April 6,2001, E.ON had
a market capitalization of $36 billion.* E.ON has resources and bank facilities in place that are

more than sufficient to cover the cost of acquiring Powergen.’

' See Sections V.4 4. and VIILD. for a discussion of these awards.
2 KRS 278.020(4) provides:
Mo person shall acquire or trancfer ownership of, or control. or the right to control, any utility
under the jurisdiction of the commission by sale of assets, wansfer of stock, or otherwise, or
abandon the same, without prior approval by the commission. The commission shall grant its
approval if the person acquiring the utility has the financial, technical, and managerial abilities to
provide reasonable service.
! Informal Conference Prescilalivun, May 22, 2001, slide no. 10 (hereinafter referrad to as “Infarmal Confarence™).
% pre_Filed Testimonies of Dr. Hans Michael Gaul, p. 5 and Dr. Johannes Teyssen, pp. 4-; Informal Conference,
slide no. 8.
* Pre-Filed Testimony of Dr. Rolf Pohlig, p. 3.
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E.ON has one of the best corporate credit ratings of electric utility companies in Europe.®
Moody’s Investors Services assigned corpofate credit ratings to European electric utilities and
ranked the companies as of May 4, 2001. E.ON was ranked fifth out of fifty-nine electric
utilities and had a corporate credit rating of Aa2/P-1.7 E.ON will purchase Powergen's shares
with existing liquid aslsets and lines of credit, and still retain sufficient purchasing ability to make
future acquisitions. After the consummation of the acquisition of Powergen, E.ON will continue
o ha*}e substantial financial strength and will have the ability to provide reasonable service.

Furthermore, E.ON intends to dispose of certain non-utility assets in order to accomplish
its strategic objectives of focus and growth and to meet the requirements of the Public Utility
Holding Company Act of 1935 (“PUHCA"), thus providing additional resources.! E.ON began
its plan of asset disposition in 2000 and already has realized $19 billion from the sale of such
assets.” Following the proposed acquisition, LG&E and KU will continue to maintain their
balanced capital structures.'  E.ON will have available resources of up to €50 billion
(approximately $45 billion as of April 6, 2001) with which to continue 1o pursue its strate-gic
goals.!

LG&E and KU alsa will benefit from E.ON’s substantial financial strength and access to
capital markets, If, for any reason, neither E.ON ﬁor Powergen is able to provide needed

capital, both LG&E and KU will have the ability in the future to seek alternative funding subject

6 Pye-Tiled Testimony of Dr. Relf Dohlig, p. 4.

? Pre-Filed Testimony of Dr. Rolf Pohlig, Exhibifs B and C; Informal Conference, slide no. 11.

® Pre-Filed Testimony of Dr. Rolf Pohlig, pp. 2, 3, 7 and 8; Respense to Data Requests AG 2-11 and PSC3-9;1T.E
133,

® Informal Conference, slide no. 13.

' wee Appendix A, Cperations and Ftnanctals, ltem 10(a) and (1.

' pre-Filed Testimonies of Dr. Hans Michael Gaul, p. 6 (which was adopted by Dr. Erhard Schipporeit at the
Hearing), Dr. Roif Pohlig, pp. 3 and 6 and Dr. Kenneth Gordon, pp. 4 and 15. [ T.E, 32.

12 JA. p. 6 Pre-Filed Testimony of Dr. Rolf Pohiig, p. 6.
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to any necessary regulatory approval.” No cross-guarantees of debt will be in place between
LG&E or KU and any E.ON affiliate.”* LG&E and KU will provide financing for E.ON's
investment only through the payment of dividends from shareholder-owned funds and will not
guarantee the credit of any affiliates without this Commission’s approval.”” Powergen, LG&E
Energy, or any of LG&E Energy’s subsidiaries, including LG&E and KU, will not borrow or
issue any security, incur any debt, or pledge any assets to finance any .part of the purchase price
paid by E.ON for the Powergen stock,’® E.ON represents and agrees that all transaction-related
costs, including the cost of purchase and the premium paid for the Powergen transaction, shall be
excluded for rate-making purposes and from the rates of LG&E and KU."

E.ON, Powergen, LG&E Energy, LG&E and KU commit that LG&E Energy, ifs
subsidiaries, LG&E and KU, and their ratepayers, directly or indirectly, shall not incur any
additional costs, liabilities, or o’ﬁiigaﬁons in conjunction with the acquisition of Powergen by
E.ON including, but not limited to, the following: |

a. LG&E Energy, LG&E, and KU shall not incur any additional

indebtedness, issue any additional securities, or pledge any assets 10
gr;aclllc-:e any part of the purchase price paid by E.ON for the Powergen

b, The payment for the Powergen stock shall be recorded on E.ON’s books,
not the books of LG&E Energy or its subsidiaries.

c. The premium paid by E.ON for the Powergen stock, as well as any other
associated costs, shall not be “pushed down” to LG&E or KU for rate-
making purposes.

d. All transaction-related costs, including the cost of purchase and the

premium paid for the Powergen transaction, shail be excluded for rate-
making purposes and from the rates of LG&E and KU.

1A, p. T - '
1 JA, p. 7; Pre-Filed Testimony of Dr. Rolf Pohlig, p. 3: Appendix A. Operations and Financials, ltem 10(a}.
7 JA, p.7; Pre-Filed Testimony of Mr. Michael 8. Beer, p. 1: Appendix A, Operations and Financials, ltem 10(c),
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E.ON has the financial ability for LG&E and KU to provide reasonable service following

LG&E and KU shall not seek a higher rate of return on equity in future
rate cases than would have been sought if no acquisition had occurred.

The current outstanding preferred stock of LG&E and KU shall not be
changed, converted, or otherwise exchanged in conjunction with the
acquisition.

The accounting and rate-making treatments of LG&E’s and KU’s excess
deferred income taxes shall not be affected by the acquisition by E.ON of
Powergen.

No costs of the Advisory Board shall be borne by LG&E or KU.

No change in control payments will be allocated to the ratepayers of
1.G&E and KU.

If early termination costs are incurred for any senior management of
LG&E Energy, none of these costs will be allocated to LG&E or KU.

Any additional administrative costs incurred in order to comply with the
financial and accounting standards of the United States, the United
Kingdom or the Federal Republic of Germany as 2 result of this
acquisition will not be borne by LG&E and KU.

No generation assets located within Kentucky will be sold to finance this
or any subsequent acquisition without prior Comumission authorization.'®

the proposed acquisition pursuant to KRS 278.020(4).

B.

E.ON is the fourth largest electric utility in the world by electricity sales volume (pro
forma 2000).” E.ON (including its minority shareholdings) supplies electricity and natural gas
to approximately 25 miilion customers.2® E.ON has vast technical experience by virtue of its

attributable 29,000 megawatts of total generation capacify in miultiple technologies {as of year-

E.ON has the Technical Ability to Provide Reasonable Service Following the

Proposed Acquisition.

'8 Appendix A, Operations and Financials. ltem 10. _
9 pre-Filed Testimeny of Dr. Johannes Teyssen, p. 7: 1 T.E. 27-28.
® pre.Filed Testimony of Dr. Johannes Teyssen, p. 7; Informal Conference, slide ne. 22; 1 T.E. 27.
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endl 2000) and is a leader in German electricity generation and distribution with a strong
portfolio of international energy assets covering substantial areas of Eutope.”! E.ON supplies
one-third of Germany’s electricify requirements, has interests in energy utilities and co-
operations in Sweden, Switzerland, the Netherlands, Italy, Poland, Russia, Latvia, Hungary,
Austria, and the Czech Republic and its transmission grid stretches from Scandinavia to the
Austrian Alps.” E.ON's transmission grid is interconnected with the Western European power

grid (UCPTE) with links to the Netherlands, Austria, Switzerland, and the Bastern European

powergrid (CENTR}SL).23 With a transmission system length of over 37,000 km and a coverage

area of nearly 170,000 square km, the grid covers more than one-third of the surface arca of
Germany.”* The high-voltage network aflows long-distance power transport at low transmission
losses.

E.ON’s natural gas operation, including minority sharcholdings, supplies almost one-
third of the German market.”® E.ON also owns a substantial German water utility that supplies
gas to its customers.”’

E.ON Energie has power plants throughout Enrope.”® E.ON's total generation capaéity is

balanced between bituminous coal (commonty known as "hard coal}, lignite, gas, nuclear

energy, water, and CHP/renewables.” E.ON’s use of coal is the backbone for its electricity

i: JA. p. 3; Pre-Filed Testimony of Dr. Johannes Teyssen. p. 5: 1 T.E, 27.

“JA, p. 3; Pre-Filed Testimony of Dr. Johannes Teyssen, pp. 3 and 5.

% pre Filed Tectimony of Dr. Johannes Tayssen, n. 6.

2 pre-Filed Testimony of Dr. Johannes Teyssen, p. 6. and Exhibit F: Informal Conference, slide no. 24,

¥ pre-Filed Testimony of Dr. Johannes Teyssen, p. 6.

% pre_Filed Testimony of Dr. Johannes Teyssen, p. 6. and Exhibit C: Informal Conference. stide no. 23.

27 pre-Filed Testimony of Dr. Johannes Teyssen, p. 6.

% 3cg Pre-Tiled Testimony of Dr. Teyssen, Exhibit G for a map indicating the lncation of power plants in Ceniral
Europe as of January 2001.

 See Pre-Filed Testimony of Dr. Teyssen, Exhibit H and Informal Conference. slide no. 19 for a chart showing
E.ON's installed generation capacity by fuel source.



production. E.ON has a generation capacity from coal power plants of 11,871 MW, and E.ON
burns 25 million metric tons of coal cach year.”’

Developing innovative and environmentally friendly technologies is a top priority for
E.ON.*' E.ON continues to update its power station technology, including improving materials,
optimizing operations, and developing new methods and processes for coal-based generation
such as circulating pressurized fluidized bed 'technology.32 E.ON {is active in applying the latest
advances in power storage and distribution technology, including high temperature
superconductors, new switching components, and improved batteries.” E.ON is developing and
using renewables technology such as wind, biomass, and solar energy, as well as innovatjons like
micro-energy technofogy such as fuel cells. 3

As part of its environmental record, E.ON has taken several initiatives in its coal-fired
power plants. All power plants are equipped with SO, scrubbers, NOy reduction equipment, and
precipitators. Ail p(lx;wer plants pmduce standardized residues used 100% in the construction
industry. In addition, power plant efficiency has steadily improved to further reduce CO:
emissions.>’

E.ON recognizes the high skills of Powergen's, LG&E Energy's, LG&E's and KU's
existiﬁg technical staffs and intends to preserve tﬁose staffs and the teamwork they have created
following the. proposed acquisition.”® Powergen's management team will be responsiblé for the

development and operation of E.ON’s U.K.-U.S. energy business in accordance with E.ON’s

* Informal Conference Presentation, slide no. 20.

L JA, p. 8; Pre-Filed Testimony of Dr. Johannes Teyssen. p. 8.
32 JA, p.8; Pre-Filed Testimony of Dr. Johannes Teyssen. p. 8.
** jA, p.8; Pre-Filed Testimony of Dr. Johannes 1eyssen, p. 8.
*JA, p.8; Pre-Filed Testimony of Dr. Johannes Teyssen. p. 8.
3 Informal Conference, slide no. 21.

3¢ pre-Filed Testimony of Dr. Johannes Teyssen, p. 7.



overall group strategy.ﬂ Additionally, LG&E and KU will continue to enjojr the technical

abilities that resulted from the Powergen-LG&E Energy merger, further strengthened by E.ON’s

additional technical expertise® LG&E and KU will benefit from E.ON’s expertise and will

9 Both companies have gained

continue to benefit from an association with Powergen.3
experience and expertise in their competitive ma_rketplau:es.40 _
Because of the range of nations and economies n which E.ON has operations, it has
developed the technical expertise to deal with a wide variety of regulatory and economic
environments. E.ON, through its predecessor companies, VEBA AG and VIAG AG, has over 73
years of experience in the utility business. This experience ensures E.ON has the technical
ability to provide reasonable service to Kentucky ratepayers.” In addition, although not directly
transferable into the United States marketplace at this time, E.ON has substantial technical
expertise with regard to deregulation so that E.ON will be able to draw on that background if and
when Kentucky were at some point to undergo restructuring.” It has developed expertise and
experience in operating regulated and mn*egﬁlated energy companies in competitive markets,
Most recently, 5.ON has been operating as an energy utility in a deregulated environment in

Gf;rmar.lj,r.44 This experience will prove valuable now, as well as during future periods of

regulatory changes.

3 A, pp. & and 16; Pre-Filed Testimony of Nr Hans Michael Gaul. p. 19: | T.E. 48 and 95-86 {testimony of Dr.
Erhard Schipporeit stating: “[olur intention is to dejegate the management, the development, and operation of
LG&E to Powergen, to the Powergen management” and “Powergen will have the responsibility for the management,
for managing the business, and we, as the shareholder, will control the business, and therefore we have to decide on
major issues, like dividend policy and major investment projects, on our behalf, but the management of the business
is the responsibility of Powergen. This is o split of responsibilities, and 1 think we are convinced that this is a clear
3s?lit and provides a clear corporate governing structure for our group.”).

JA, p. 8.
¥ 1A, p. 9 1 T.E. 123
TIA R 9.
" pre-Fiied Lestimony of Dr. Johannes Teysas, p. 8; 1 T.L. 25-27,
42 pre-Fijed Testimony of Dr. Johannes Teyssen, p. 8; 1 T.£. 25-27.
“JA,p. 71 T.E. 25-27. '
1A, pp. T-85: 1 T.E. 2527,



E.ON stands behind the customer service and reliability commitments Powergen made in
the last merger approved by this Commission*® including the following:

e  E.ON, Powergen, LG&E Energy, LG&E and KU commit that customers
will experience no change in utility service due to the continuing existence
and use of LG&E Energy Services, Inc.

) E.ON, Powergen, LG&E Energy, LG&E and KU commit to:
(a) adequately funding and maintaining LG&E's and KU’s transmission
and distribution systems; (b) complying with all Commission regulations
and statutes: and (¢) supplying LO&E and KU customers’ servicé needs.

o When implementing best practices, E.ON, Powergen, LG&E Energy.
L.G&E and XU commit to taking into full consideration the related
impacts on levels of customer service aud customer satisfaction, including
any negative impacts resulting from workforce reductions.

» E.ON, Powergen, LG&E Energy, LG&E and KU commit that they will

: minimize, to the extent possible, any negalive impacts on levels of
customer service and customer satisfaction resulting from workforce
reductions. :

. LG&E and KU commit to periodically filing the various reliability and
service quality measurements they currently maintain, to enable the
Commission to monitor their commitment so that reliability and service
quality wili not suffer as a result of the acquisition.

. Powergen, LG&E Energy, LG&E and KU commit to notifying the
Commission in writing 30 days priot to any material changes in their
participation in funding for research and development. The possible
changes nciude, but are not limited to, any chiuge in funding cqual to or
greater than 5 percent of the previous year’s budget for research and
development, The written notification shall include an explanation and
the reasons for the change in policy.*®

. E.ON and Powergen commit to maintaining LG&E Energy’s level of
commitment to high quality utility service, and will fully support
maintaining the LG&E and KU track record for superior service quality.

# JA, pp. 17-18; Pre-Filed Testimony of Dr. Hans Michael Gaul, pp. | and 23; Appendix A, Service Quality and
Reliability, Items ] through 8.
% See Section IX.D. for an explanation of why E.ON stands behind this commitment.



. E.ON, Powergen, LG&E Energy, LG&E and KU commit that LG&E and
KU shall continue to operate through regional offices with local service
personnel and field crews."’

C. E.ON has the Managerial Ability to Provide Reasonable Service Foliowing
the Proposed Acquisition.

E.ON has 75 yeurs of utility managorial experience in Germany and 2() years of utility
managerial experience in Europe.43 E.ON’s core skills incluae excellent asset management and
str_cvng' customer service,” L.ON is Germany’s third largest industrial group, empl'oys over
180,000 -people, and has a market capitalization of approximately €39.5 billion (approximately
$35.7 billion as of April 6, 2001).5° Upon completion of the proposed acquisition. E.ON will be
the world’s second largest utility company and the largest investor-owned utility based on pro

51 RE.ON ({including its minority

forma 2000 electricity sales of 323 trillion watt hours.
shareboldings) will have approximately 30 million electric and natural gas customers, and E.ON
will Lave available resources up to €50 billion (approximately $45 billion as of Avpril 6, 2001)
with which to contiue to pursue its strategic goals.ﬁ_

[.ON now operates in Germany in a fully-liberalized power market and has successfully
changed its corporate structure and managerial abilities according to the needs of a competitive
environment.”> The opening of the German electricity industry in 1998 and introduction of
competition for all customer segments required E.ON fo adapt its corporate structure and

managcrial abilities to a competitive environment. F.ON has responded by growing its customer

base since 1998, largely because of its commitment to outstanding customer service, while at the

*7 The regional offices referred to in this commitment are the operating offices for LU&E and KU Teid divisions uud
do not include the local customer service offices. The latter are discussed in detail in Section VIILC.

®1T.E 25 :

1T E.25-26.

50 pyo-Tilod Testimonies of Dr. Hans Michnel Gaul, p. 5 and Dr. Jehannes Teyssen, pp. 4-5; Informal Conference.
slide no, 8; | T.E. 28,

51 pre-Filed Testimony of Dr. Hans Michael Gaul, p. 6 and Exhibit B: Informal Conference, slide no. 9.

52 pre-Filed Testimonies of Dr. Hans Michael Gaul, p.6and Dr, Rolf Pohlig, p. & 1 T.E. 32.

10



same time dealing with initial price decreases of between 30 and 60 percent because of
liberalization.®® E.ON’s continuing experience in operating unregulated energy companies in
competitive markets will be an asset in the event Kentucky deregulates its electricity market at
some point in the future, Having said this, the proposed transaction is in no way contingent upon
the opening of Kentucky’s electricity market, and, assuming that it is approved by this
Commission, will be carried to fruition whether the market remains regulated or not.”®

E.ON attaches great importance to the skills and eﬁperience of the existing management
and employees of Powergen and its subsidiaries, including LG&E Energy, LG&E, and KU.*
Upon completion of the proposed acquisition, Powergen will operate as a separate subsidiary of
E.ON.*” Powergen’s management team will be fesponsible for the development and operation of
E.ON’s U.K.-U.S. energy business in accordance with E.ON’s overall group strategy.”® The
day-to-day responsibilities for LG&E’s and KU’s operational businesses will remain with
Powergen and LG&E Energy.59 E.ON will be responsible for the overall group sirategy and
therefore visit its subsidiaries on a regular basis.®® The post-acquisition management of LG&E .

Energy, LG&E and KU is expected to include the existing management of all three entities, and,

1A, p. T L TE. 26.

54 re.Filed Testimony of Dr. Johannes Teyssen, p. 8; 1 T.E. 26-28 (Dr. Erhard Schipporeit testifying: “In terms of
earnings, we are No. 4 in market cap, No. 7 in Germany. So we really have proven to manage our business well, I
iink.™).

3 Gee also [ T.E. 247 (testimony of Mr. Victor A. Staffieri explaining with regard to whether Kentucky's electric
industry be restructured or deregulated: “I think that we will operate effectively within either envirenment, and I
think that we’ll leave that to the administrative and responsible legislative bodies to make that determination.”)
Response to Data Request AG 2-1 (“The Applicants are prepared to achieve business success it a regulated or
deregulated marker. E.ON and Powsigon both bave exporionce in regulated and deregnlated markets and are
prepared and qualified to successfully operate and succeed in either market.”).

3 pre-Filed Testimony of Dr. Hans Michag! Gaul, p. 19; 1 T.E. 17-19.

57 JA, p. 8; Pre-Filed Testimony of Dr. Hans Michael Gaul, p. 19; 1 T.B. 48-51.

% JA. p. 8; Pre-Filed Testimony of Dr, Hans Michael Gaul, p. 19; I T.E. 48-51.

*® pre-Filed Testimony of Dr. Hans Michael Gaul, p. 20; 1 T.E. 48-31 (Dr. Ei Lard Schipporeit teatifying: “Our
intention is 1o delegate the management, the development, and operation of t G&E 10 Powergen, to the Powergen
management.”),

% pre_Filed Testimony of Dr. Hans Michael Gaul, p. 20; 1 T.E. 48-51.
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to help facilitate this, a management retention incentive program is being implemented.”" In
addition, existing change-in-control agreements were revised following the Powergen-LG&E
Energy merger.” As explained by Mr. Wallis when responding to a question posed by Ms.

Raskin about the post-acquisition management of the utilities:

The second thing was that Mr, Hartmann’s view that the people assets of

Powergen/LG&E were as important to him as the actual physical assets, and he

was very keen that, whatever happened, that the management teams were kept

together. That fed ns fo a discussion as to how would we mange the combined

outfit, and his ideas really, which I welcomed and agreed with, flowed along these

lines. They were to say that minimum change creates minimum disturbance, and,

if you've got minimum disturbance, you're more likely to retain staff than you are

to lose them So the whole design of the process was one of minimum change.63
Moreover, LG&E and KU will continue to operate through regional offices and existing systems
with local service personnel and field crews available to respond to customers’ needs.®

E.ON places great value on the managerial abilities of LG&E and KU and intends to
pomintain the resources for the utilities in the future.”* E.ON stands behind the commitments of
Powergen, LG&E Energy, LG&E and KU, including maintaining the highest level of
management experience within LG&E Energy, LG&E, and KU, and providing an oppertunity to

broaden that expetience by exchanging positions with other managers in Powergen’s

¢U§ T.E. 103 {Dr. Erhard Schipporeit testifying: *... T would like 10 reierate we Wami 10 keep the wanagsment on
board. We are implementing retention programs. We are working on an incentive program for the present
management ieam, and it’s our intention 1o keep them on board, and we have not in mind any changes.”).

[ TE. 202-03 (Mr. E.A. Wallis testifying: “[Mr. Staffieri] has worked assiduously to &ry and make sore that the
contracts that now stand have mare fiexibility in them so that, when this next wransaction which we hope to fake
place does take place, we hope that there’s not such a repetition of what happened last time,™);, T TE. 21011 {Mr.
E.A. Wallis testifying: “We have the same concern that you have expressed, Mr, Gillis, and our view is that we have
been through those contracts ... [and] ..., we feel confident that the incidence of loss should be Jower this time, and,
also, Mr, Schipporeit said. E.ON themselves ar¢ looking at these processes and are very conscious of the need
themsclves to make sure people stay with ue through this trangition.™: 11 T.E. 26-29 (Mr. Victor A, Staffieri
testifying “Now there has to be a material change in the duties of the officer, That material change language is
significantly more difficult to interpret on behalf of the executive than the former second trigger. So no longer do the
executives have quite the flexibility that they had previously, and, in fact, now the company has a little more
flexibility with respect to its officers than it had in the past, which is what gives us a littie bit more comfort that, in
the future, we won't Liave this kind of turnover.™}.

S 1T.E. 181-82.

“ JA, pp. 8 and 18.

$5 Pre-Filed Testimony of De. Hans Michael Gaul, pp. 20-21; 1 T.E. 17-19 and 103.
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organization and E.ON’s organization.'56 E.ON also stands behind Powergen’s commitment to
take an active and ongoing role in managing and operating LG&E and KU in the interest of
customers, employees, and the Commonwealth of Kentucky.®’

E.ON has solid financial, technical and managerial ca;m[t)ilities.68 Dr. Gordon explained

'_in his pre-filed testimony that “[{]he combination of E.ON and Powergen can provide a more

diversified and more able provider of transmission and distribution and retail generation services
by allowing LG&E and KU to draw on the managerial, operational, and financial resources of a
larger, financially stronger firm.”” The proposed acquisition ensureé these companies will have
the financial strength, resources, and t.echnical and managerial experience to thrive in a changing
marketplace so they may continue fo pfovide réliable, low-cost service to their customers,”

IV. Pursuant To KRS 278.020(5). The Proposed Acquisition And Trangfer Of

Ownership And Control Are Being Made In Aceordance With Law, Are For Proper
Purposes, And Are Consistent With The Public Interest.

KRS 278.020(5)"" provides that the Commission approve a proposed acquisition of
control if the acquisition will be made in accordance with law, is for a proper purpose, and is

consistent with the public interest.

% pre-Filed Testimony of Dr. Hans Michael Gaul, p, 22: 1 T.E. 48-51; Appendix A, Operations and Financials, ltem
11. See Respnnse to Data Request AG 2-7(z) and I T.E. 181 (stressing -E.ON's view that human capital is as
important as any other asset).

67 pre.Filed Testimony of Dr. Hans Michae! Gaul, p. 22; Appendix A. Operations and Financials, ltem 12.

% Pre-Filed testimony of Dr. Kenneth Gotdon, p. 15. :

% pre-Filed Testimony of Dr. Kenneth Gordon, p. 16.

M Pre Filed Testimony of Mr. E.A. Wallie, pp R0

T KRS 278.020(5) states in relevant part: _
No individual, group, syndicate, general or limited partnership, association, corporation, joint
stock company, trust, or other entity (an “acquirer™), whether or not organized under the laws of
this state, shall acquire control, either directly or indirectly. of any utility furnishing utility service
{0 this stale, without kaving fitst obtained the approval of the commissinn .. The comrnission
shall approve any proposed acquisition when it finds that the same is to be made in accordance
with law, for a proper purpose and is consistent with the public interest.
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A. The Proposed Acquisition And Transfer Of Ownership And Controi Are
Being Made In Accordance With Law.

The piopesed acquisition of Powergen by E.ON and the resulting transfer of ownership
of and control over LG&E and KU will occur and be implemented in accordance with all
applicable domestic and foreign lsﬂwug."f'2 Only after the Joint Applicants fulfiil all requirements
pertaining to the aetual acquisition and satisfy all mecessary conditions precedent to its
implementation, will the Offer be made for E.ON to acquire Powergen and will ownership of and
control over LG&E and KU ultimately be transferred. Because the Joint Applicants have applied
or will apply for and expect to ahtain all of the approvals discussed in this section, the proposed
acquisition and trané.fer of ownership and control will be in accordance with all applicable
dom@;tic and foreign laws.

1. How the Proposed Transaction Will Qccur

E ON’s and Powergen’s Boards of Directors agreed on the terms qf a recommended pre-
conditional cash offer by E.ON for all of Powergen’s issued and to-be-issued share capital.
E ON’s Supervisory and Management Boards approved the proposed transaction on March 26
and April 8, 2001, 1‘es1:1e>c:tiwely.?3 Powergen’s Board lof Directots approved the terms of the
praposed pre-conditional offer on Aprit 8, 2001 The proposed acquisition must be
implemented in accordance with the UK. City Code on Takeovers and Mergers, and the Joint
Applicants will ensure this is done. |

As explained in the Joint Application, E.ON will acquire Powergen in one of two ﬁ'ays:

(1) as the result of a takeover offer or (2) by a court-supervised scheme of arrangement pursuant

7 £ ON's acquisition of Powergen will resuit in the indirect acquisition of Powergen’s U.S. holding company
(LG&E Energy) and public utility company subsidiatics (LG&L} and (KU}

? pre-Filed Testimony of Dr, Hans Michae! Gaul, p. 5. Under German corporate 1aw, shareholder approval i3
currently not required for the proposed acquisition.

™ pre-Filed Testimony of Mr. E.A. Wallis, p. 6.
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to Section 425 of the UK Companies Act 1985, Although it will not be known for some time
still which way the proposed acquisition will occur, either way will be in accordance with law.”
Under the first of these scenarios, E.ON would be required to obtain 90% or more of
outstanding Powergen shares, including ones already held by Powergen, or a Jesser percentage
within E.ON’s discretion that is somewhere over 50%.”° . Once E.ON, under this scenario,
acquires at least 90% of the Powergen shares it does not hold on the date the offer is made, E.ON
could compulsorily acquire any remaining Powergen shares held by shareholders who do not
accept the takeover offer.”’ Immediately upon reaching the 90% level, and subject to the rights
of dissenting shareholders to seek judicial relief, E.ON would serve compulsory acquisition
notices on shareholders who had not accepted the offer.”® Completion of the acquisition of those

i

shares would take place approximately six weeks later.” One condition of E.ON’s pre-

conditional offer is that the company receive at least 30% shareholder acceptance, or such lesser

percentage as E.ON may decide provided that this. condition will not-be satisfied unless E.ON

_ has acquired or agreed to acquire at least 50% of the voting rights then exercisable at a general

meeting of Powergen. ™’

Under the second scenario and pursuant to an agreement between Powergen and E.ON,
E.ON could acquire Powergen via a court-sanctioned scheme of arrangement under Section 425

of the UK Companies Act 1985.%' Powergen has agreed that it will not withhold its consent to

™ Ihe decision regarding which acquisition sructure 10 depluy will Ue made a fow wecks before the last remaining
pre-conditions to the offer are satisfied in light of the circumstances prevailing at the time. See Response to Data
Request PSC 2-15, '

1A p. 9.

1A, p. 9.

%A, p. 9.

A, p. 9.

0 JA, pp. 9-10.

1A, p. 10.
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such an a_ctioﬁ uniess it believes such an arrangement will materially defay the transaction.” Ina
court-supervised scheme of arrangement, Powergen would ask the court to sununon a
shareholders’ meeting.®® Assuming one were ordered, the arrangement would have to be
approved by a majority in number of those voting and 75% in value of the members voting.?’"'
Assuming this approval were attained, the arrangement would require the court’s discretionary
sanction and would be effective only after an order sanctioning the arrangement were delivered
to the Registrar of Companies.®

| Shareholders accepting E.ON’s offer to purchase Powergen’s shares will be given an
option of receiving loan notes to be issued by E.ON in place of some or all of the césh
consideration they otherwise would receive.® The loan notes will be issued in multipies of £1
and fractiona] entitlements to loan notes will be disregarded.s-" The loan notes will beat interest
at a rate of 50 basis points per annum below the six months sterling deposits LIBOR payable six
months in arrears.®® The loan notes will be transferable, but no application will be made for
them to be listed or dealt in on any stock exchaﬂge.sg After six months after the date of issuance,
the loan notes will be redeemable in whole or in part on any interest payment date.”® Any loan
note not previé:usly repaid, redeemed, or purchased will be repaid in full on the first interest

payment date falling on or after the fifth anniversary of the date of issuance.” This loan note

alternative allows certain U.K. resident taxable sharehelders of Powergen to defer tax on the

2 JA, p. 10.
A, p. U,
® A, p. 10.
B JA, p. 10,
%) A, p. 10,
A, p. 10,
* JA, p. 10.
¥ IA, p. 10,
JA, p. 10.
% IA, p. 10
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capital gain realized from disposal of their shares,” and is within E.ON’s discretion uniess the
aggregate shareholder elections for Joan notes exceed £25 million.” The loan notes will not be
registered under the U.S. Securities Act of 1933, as amended, under any relevant securities laws
of any U.S. state or district, or under any relevant securifies laws of any other country.”
Accordingly, unless an exemption zmd_er such Act or laws is gvailable, the loan notes may not be
offered, sold, or detivered, directly or indirectly, in or iﬁto the U.S., Canada, Australia, or
Ja;ilan.95

E.ON’s proposed conditional purchase of Powergen’s stock will not affect LG&E’s and
KU’s outstanding securities and LG&E :_md KU will continue to issue their own preferred stock
and debt as needed after the proposed transaction. Powergen presently holds 100% of the
outstanding common stock of LG&E Energy, and LG&E Energy presently holds 100% of the
outstanding common stock of LG&E and KU.”® LG&E Energy’s ownership ﬁf LG&E’s and
K(’s stock will not change as a result of the consummation of E.ON’s conditional offer to
purchase the outsltanding Powergen stock. LG&E Energy will not transfer the common equity
stock in LG&E or KU, including as part of any corporate reorganization, without approval by
this Commissioh, in accordance with the commitment Powergen and LG&E Energy made in

Case No. 2000-095.%

2. Regulatory Approvals That Are Conditiens Precedent

The Joint Applicants currently are seeking all approvals necessary to consummate the

proposed acquisition and transfer of ownership and control in accordance with law.

9 Response to Data Request PSC 2-8(b).

# JA, pp. 10-11.

"IA,p. 11,

BIA,p. 11

%_ Pre-Filed Testimony of Dr. Hans Michael Gaul, p. 21.

97 Order Case No. 2000-095; See Pre-Filed Testimony of Mr, Victor A. Staffierl, pp. 4-7.
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In addition to receiving the approval of this Commission, closing the pre-conditional
offer is subject to the occurrence of these conditions precedent in the United States:

. The Joint Applicants must receive approval from the Federal Energy
Regulatory Commission, and filed an application seeking such approval
on June 12, 2001, An order is expected from the FERC no later than
October 31, 2001.%

. The Joint Applicants must receive approval of the Virginia State
Corporation Commission for the proposed transaction based on KU’s
operations In five Virginia countics as Old Dominion Power Company. .
The Joint Applicants filed an application seeking this approval on May 24,
2001, which was accepted for filing on June 12, 2001. A decision is
expected from the Virginia Commission no later than October 31, 2001.%

. The Joint Applicants must receive approval from the U.S. Securities and
Exchange Commission, and expect to file an application seeking such
approval in August 2001. An order is expected from the SEC no later than
December 31, 2001.'%

. The Joint Applicants must confirm under the Exon-Florio provision of the

1950 Defense Production Act that the proposed transaction will not affect
nationat securlty interests. The Juint Applicants cxpect io file an

application to this effect in August 2001, and expect that no action will be
taken under the Defense Production Act.'”

- Tlhe Joint Applicants cxpect to make a filing under the 1976 Hart-Scoff-

Rodino Antitrust Improvements Act in August 2001, stating they do not

believe the proposed transaction implicates federal antitrust law. The

" _ : Ha.rt—Slcmott-Rodino waiting period will end one month after the filing is
made. :

J The Joint Applicants must receive such regulatory approval as may be
required by the Tennessee Regulatory Authority. The Joint Applicants
antivipate filing a letter advising that body of the status of the proposed
acquisition in September 2001 |

* Response to Data Requests PSC 1-10 (b) and FSC 4-3.

* Response to Data Requests PSC 1-10 (b) and PSC 4-5.

® pesponse to Data Requests PSC 1-10 (b) and PSC 4-5.

181 Response to Data Requests PSC 1-10 (b) and PSC 4-5.

192 pesponse to Data Requests PSC 1-10 (b) and PSC 4-5.

% Response to Datz Requests PSC 1-10 (b) and PSC 4-5. ihere are about six KU cusiowets that remain in
Tennessee. This approval consists simply of advising the Tennessee Commission of the transaction, and the Joint
Applicants expect to receive a letter from the Office of the General Counsel saying that regulatory approval is not
required. IIT.E. 40.
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Closing the offer is subject io the following conditions precedent oceurring abroad:

. The Joint Applicants must comply with all international tax tequirements,
and will do so. '

» The proposed transaction requires clearance by the European Commission
under the EC Merger Regulation.'" It is expected that a filing will be
 made in late July 2001, and the waiting period will end one month after

the filing is made, subject to EC public holidays.'”
» The proposed acquisition requires confirmation from the U.X.’s Office of

Gas and Flectricity Markeis.'™ This will be done in parallel with the
Merger Regulation process. :

3. Compliance with the U.S. Public Utility Holding Company Act

As noted above, the Joint Applicants must receive SEC approval as a condition precedent
to the proposed transaction. After receiving that approval, E.ON, Powergen, LG&E Energy,.
LG&E and KU will be required to comply with PUHCA.'""

On December 11, 2000, when LG&E Energy merged with a Powergen subsidiary,
Powergen and the intermediate companies between Powergen and LG&E Energy became
registered public utility holding companies under PUHCA. At the same time, LG&E Energy.
LG&E and KU became part of Powergen’s registered holding company system.

Subject to SEC approval of the proposed acquisition, it is expected that, after E.ON
acquires Powergen, ELON will become a registered public utility holding company under
PUHCA and that LG&E Energy, LG&E and KU will become part of E.ON’s registered holding
company s;;rstern.ma It is anticipated that LG&E will be required to file with the SEC an analysis

demonstrating that it should remain a combined electric and gas utility after E.ON’s acquisiiion

1 pre_Filed Testimony of Mr. E.A. Wallis, p. 6.
195 pesponse to Data Requests PSC 1-10(b) and PSC 4-5.
Ej Pre-Filed Testimony of Mr. E.A. Wallis, p. 6; Responses to Data Request PSC 1-10(b) and PSC 4-5.

E.ON agrees with the SEC that the goals of the 1935 Act have in jarge part bern acewiplished, that PUTICA
should be repealed, and that any residual regelations thereunder shouid be transferred to another U.S. federal
regulatory agency. Powergen, LG&E Energy, LG&E, and KU agree. See Response 1o Data Request PSC 1-16.

W8 pre Filed Testimony of Dr. Rolf Pohlig, pp. 2. 6 and 10; 1 T.E. 91, See Response to Data Request PSC 1-10(c).
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of Powergen, and that the SEC will determine that retention of the gas utility system is
aa,pproprlate.m9 Powergen will deregister with the SEC and will be granted the regulatory status
of 2 FUCO under PUHCA because it no longer legally owns any operating utility in the United
States! ' and no longer receives dividends from an operating utility in the United States. Based
on discussions with the SEC staff, E.ON and Powergen expect Powergen will qualify as a FUCO
while Powergen is responsible for the operations of LG&E and Ku.'M

Just as with Powergen and its subsidiary companies, EON as a registered holding
company will be subject td certain statutory and administrative requirements under PUHCA,

Among these are that the SEC approve in advance certain securities issuances, the sale and

acquisition of utilify assets in the United States, and the acquisition of other businesses. PUHCA

also limits the ability of registered holding companies and their subsidiaries to engage in various
businesses by limiting their activities to ufility operations and activities needed to support the
same, energy-related businesses, exempt wholesale generators, foreign utility companies, and
telecommunications.

As a result of registration, E.ON anticipates it will be required to divest various non-
utility assets, including its specialty chemicals and real estate subsidiaries.'? E.ON will dispose
of certain non-utility assets in the next three to five yearé after closing as may be requiréd by the
ISEC. 3 As witﬁ the current Powergen holding company, the SEC will have jurisdiction over
E.ON’s registered holding company and will, among other things, place certain restrictions on

affiliate transactions, including the holding company’s ability to provide services to the utility

1% See Response to Data Request PSC 1-13.

10 pre-Filed Testimony of Dr. Roif Pohfig, p. 10: L T.E. 91.

" 1TE. 91 and 226. See Response to PSU 2-/.

112 pre_Filed testimony of Dr. Rolf Pohlig, p. 7.1 T.E, 133-34 and 226.

113 pre_Filed Testimony of Dr. Rolf Pohlig, p. 2, 3, 7 and 8; Response to Data Requests AG 2-11 and PSC 3-9;1 T.E.

133.
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operating subsidiaries, LG&E and KU, and the allocation of costs to and from utility operating
companies within the holding company structure.''*

LG&E’s and KU’s on-going operations will not be affected by this — or any other aspect
of — the proposed transaction. For example, the Joint Applicants will continue to use the existing
service company (“LG&E Energy Services, Inc.”) to. provide LG&E and KU with
administrative, management, and support services pursuant to an agreement currently in place
among the companies.

This aspect of the proposed transaction also will not affect tlﬁs Commission’s state
regulatory authority over LG&E and KU. The Joint Applicants commit that they will not assert
that the SEC’s jurisdiction legally preempts this Commission from disaliowing recovery in retail
rates of the cost of goods and services that LG&E or KU obtain from or transfer to an associaté,
affiliate, or subsidiary in the same holding company system.'” This assertion also shall apply to

any claim under Qhio Power v. FERC decision.!’® However, LG&E and KU shall retain the

right to assert that the charges are reasonable and approprlate 1

Furthermore, E.ON, Powergen, LG&E Energy, LG&E and KU commit to pr0v1de this
Commission with thirty days’ prior notice of any SEC filing that proposes new allocation factors.
The notice need not be-in the precise form of the final filing but will include, to the extent-
information ié available, a description of the proposed factors and the reasons supporting such
factors.!'® E.ON, Powergen, LG&E Energy, LG&E and KU commit to make a good faith

attempt to resolve differences, if any, with this Commission in advance of the SEC filing.!”

14 pre.Filed Testimonies of Mr. S. Bradford Rives, pp. 4-5 and Mr. Michael S. Beer, p. 7.

12 Anpendix A, Operations and Financials, [tem 3.

''® Appendix A, Operations and Financials, Item 3.

U7 pre-Filed Testimony of Mr. Michael $, Beer, p. 6; Appendix A, Operations and Financials, ltem 3.
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B. The Proposed Acquisition Is For Proper Purpaoses.

The proposed acquisition has three purposes: (1) to obtain an expandable strategic
position for E.ON through Powergén in the United States; (2) to achieve increased strength and
.stahility for LG&E and KU; and (3) to provide value to shareholders. All three purposes are
indisputably proper.

1. Obtaining an Fxpandable Strategic Position for E.ON

With regard to the first purpose, E.ON seeks to acquire Powergen and, through that
acquisition, ownership of and control over LG&E and KU so that it may achieve a platform for
future 11.8. expansion here in Kentucky.

When Powergen acquired LG&E Energy last year, its vision was to create a leading
electricity and gas utilities business in the UK. and the United States.’?” Powergen took a major
step toward achieving that vision through its acquisition of LG&E Energy, but soon realized that
its growth would be slower than anticipated 1f it were to pursue its intended acquisitions using
only its available resources.'?! Discussions with E.ON revealed that it had a'simil_ar vision, to
create a leading global pure-play utility company with operations in Euroi)e and the United
States.'” The difference between the two companies is that E.ON, as the largest investor-owned
utility in ti;e world, has approximately $45 billion in available resources with whiéh to pursue its
strategic goals.'”® This financial strength means that additional future expansion and growth

within the United States energy market are likely to happen far more expeditiously.'*

1% Appendix A, Operations and Financials, Item 5. :

1% pre-Filed Testimony of Mr. Michael S. Beer, p. 7; Appendix A, Operations and Financials, Irem 5.

120 pre-Filed Testimony of Mr. E.A. Wallis, pp. 3-4.

21 wallis, p. 3; I T.E. 198-201.

24 pra_Filed Testimony of Mr. E.A. Wallis, pp. 3-4. ,

123 ) A, p. 13; Pre-Filed Testimonies of Dr. Hans Michael Gaul, p. 6 and Dr. Rolf Pohlig, pp. 3 and 6; | T.E. 32. This

- sum is caleulated as of April 6, 2001.

124 pre-Filed Testimenies of Mr. E.A. Wallis, pp. 3-4 and Dr. Paul A. Coomes, p. L.
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E.ON’s substantial financial resources, energy business experience, and commitment to
base the U.S. energy operations of the combined E.ON-Powergen-LG&E Energy group in
Louisville,'** will help Louisville to become rapidly an integral part of a very large and strone
U.S. energy presence. E.ON’s decision o situate its point-of-entry into the U.S. energy market
in Kentucky gives the Commonwealth an uncommon and exceptional opportunity that should
result in pational and international recognition for Kentucky as the center of a vital and ever-
important industry.]26 As is explained in Section I'V.C. of this brief, as E.ON expands to become
one of the world’s top independent electric and gas businesses, increased benefits will flow to the
Commonwealth and its citizens."”’

2. Increased Strength and Stability for LG&E and KU

An additional purpose for the proposed acquisition and transfer of ownership and control
is for LG&E and KU to become stronger by benefiting from E.ON’s substantial financial
strength and e);ceptidnal access to financial markets, **

When Powergen acquired LG&E Energy last year, LG&E and KU became part of a
farger, stronger entity with an international presence and gained an increased ability to serve
their customers in an ever-changing energy environment.'” Since then, LG&E and KU have

continued to provide customers with exceptionally low-cost and reliable service. Also since

35 1A pp. 13-14; Appendix A, Other Commitments and Assurances, ltem 1. E.ON has agreed to base its U.S.
energy headquarters in Louisville until at least December 11, 2010, See | T.E. 22 (testimony of Dr. Erhard
Schipporeit stating: “We are committed to keep the headquarters of LG&E in Kentucky, in Louisville, Kentucky,
and the KU headquartcrs in Lexington, and, on top of this, it's our intentian ta make T.onisville as the center of our
future energy operations in the U.S. in Louisville.”).

2 pre.Filed Testimony of Dr. Hans Michael Gaul, pp. 16 and 21.

%7 JA, p. 14; Pre-Filed Testimony of Dr. Hans Michael Gaul, pp. [1-12.

128 a5 of April 6, 2001, E.ON had available a market capitalization of approximately 835.7 billion and resources of
approximately $45 billlon with which w puisue ils goals of cxpansion. Seg JA. p. 13; Pre-Filed Testimonies of Tir.
Hans Michael Gaul, pp. 5 and 6, Dr. Rolf Pohlig, pp. 3 and 6 and Dr. Kenneth Gordon, pp. 4 and 15; Informal
Conference, slide no, 8: T T.E. 32.

¥ A, p. 20.
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then, though, Powergen has recognized that it would be unable fo expand its U.S. presence as
quickly as it wished and entered into the proposed transaction with E.ON." |

The proposed acquisition and transfer of ownership and control will ensure that LG&E
and KU remain part of a merged entity with the size and resources 1o continue to grow, as well as
the experience and expertise required 1o succeed ina rapidly-evolving energy industry. B Credit
agencies aré expected to upgrade LG&E and KU bond ratings, thereby lowering their costs of
capital.®? Dr. Gordon explained in his pre-filed testimony, by recently placing LG&E and KU’s
debt securities on credit watch for potentizl upgrade, Moody’s, Standard & Poor’s, and Fifch
already have begun to recognize the potentially positive credit quality implications for LG&E
and KU from having a financially stronger parent company.'> In short, E.ON’s financial
strength will provide LG&E and KU with greater stability; which will in turn allow them to
continue to focus on their primary goal: providing safe, reliable, and highly-affordable service to

their customers. '*

13 pre_Filed Testimony of Mr, E. A. Wallis, p. 3; 1 T. E. 198-201.

BLIA, p. 14,

132 pre biled Testimonles of Dr. Haus Michael Gaul, p. 17 and Dr. Rolf Pohlig, p. 6; [ TF ®% and 123. See also
Pre-Filed Testimony of Dr. Kenneth Gordon, p. 4 (explaining: "t is my understanding that the major rating
agencies expect E.ON and Powergen 1o tetain strong investment grade credit ratings and remain financially stabic.

© Most importantly, it is my understanding that E.ON’s proposed acquisition of Powergen’s shares could lead to

improved credit ratings for LG&E and KU, which could allow greater access to capital markets at reasonable costs,
which would provide a meaningtiul and concrete benefit over Time—a Juwar cost of debt capital”™y; 1 T.E. 88
(testimony of Dr. Erhard Schipporeit explaining: “[W]e can expect further reductions in the midranges, fusther
reductions of the financial costs of LG&E, because of the betrer rating of the E.ON group and, under the umbrelia of
the E.ON group, they can and will enjoy a better rating and reduced financial costs which, at the end, via the
earnings sharing mechanism will flow to the ratepayers of Kentucky.”); Response t© Data Request AG i-3.
(stating: “E.ON’s financial strength and strong credit ratings will ensure that LU&E and KU have access (v
financial resources including capital markets to continue to provide reliable services to their customers. It is
anticipated that the strong credit ratings of E.ON will improve the credit ratings of LEC, LG&E and KU and thereby
lower the cost of capital for those companies.”).

133 pre_Filed Testimony of Dr. Kenneth Gordon. p. 4. See also I T.E. 36 (testimony of Mr. Victor A. Staffieri
stating: “[A]lready, our debt instruments are on CreditWatch for an upgrade as a result of the potential closing of
this transaction, and that means a lot for consumers over time, because our interest rates and our cost of borrowings
‘fhﬁ”‘d decline, and that, of course, will be reflected in the earnings sharing mechanism.”).

=1 T.E. 37
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3. Value for Sharcholders

The third proper purpose of the proposed acquisition and transfer of ownership and
control is that it will bring value to shareholders.

E.ON’s and Powergen’s Boards of Directors have agreed upon the ferms of a
recommended pre-conditional cash offer to be made through Goldman Sachs International on
behalf of E.ON for all of Powergen’s issued and to-be-issued share capital.'®® The offer will be
made in accordance with the terms and conditions of the Offer Announcement, which states tﬁat
E.ON will pay £7.65 (approximately $11.00) for each outstanding Powergen share and £30.60
(approximately $44.00) for each outstanding Powergen American Depository' Reéeipt

3¢  The per share price represents a premium of §.4%

(representing four Powergen shares).
relative to the closing price on April 6, 2001 (three days before the offer announcement), 25.8%
relative to the closiﬁg price on January 16, 2001 (the last day of trading before Powergen
confirmed it was in preliminary acquisition discussions with E.ON}, and 35.2% relative to the
average price of six months preceding January 16, 2001, Investor reaction generally has been

favorable regarding the premium being paid by E.ON for Powergen.*

C. The Proposed Acquisition Is Consistent With The Public Interest.

The proposed acquisition and transfer of ownership and control are consistent with the
public interest. The term “consistent with the public interest” is sufficiently broad to encompass
the interests of LG&E and KU, ratepayers, shareholders, utility employees, Kentucky’s citizens

(including corporate citizens), and Kentucky’s government. Examining the facts and

A, p .

13 JA,;;Jp. 1-2; Pre-Filed Yestimony of Ur, Kolf Pohlig, p. 1. E.ON will acquire Powergen's sharcs with vuuent
liguid assets and lines of credit. Pre-Filed Testimony of Dr. Rolf Pohlig, p. 6.

37 pre-Filed Testimony of Dr. Rolf Pohlig, pp. 1-2.

1% See Pre-Filed Testimony of Dr. Rolf Pohlig, p. 4.
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circumstances of that proposal in the context of the stated interests demonstrates unequivocal

support for a determination that the proposal is consistent with the public interest.

1. Decision _and Commitment to Base U.S. Energy Operations in
Louisville '

" Of benefiz 10 the Commonwsaltl and its citizens arc E.ON’s decision and commitment to
base the U.S. energy operations of the combined E.ON-Powergen-LG&E Energy group in

Louisvilte.*® While LO&E Eucrgy and LG&E will continue to maintain their headquarters in

140

Louisville, KU will continue to maintain its headquarters in Lexington. This gives Kentucky

an uncommon aml wxcoptional opportunity that should result in national and international
recognition for Kentucky as the center of a vital and ever-important industry.'*!
Mr. Stalficti cxplained the benefits of this opportunity in his hearing fesfimony:

[TThe commitment that Louisville, Kentucky will serve as the headquarters of
E.ON’s [U.S.] energy business is also very important, because that means a
couple of things. One, there will be some investment in human resources here. so
that we have the capability to serve as that kind of headquarters by EON ... {A]s
acquisitions take place, there is a tendency to migrate many of the staff functions
t0 the headquarters, and so I think there’s a potential there, as we go through our
acquisitions, for adding additional ecopomic jobs, and tax revenue, tax basis to
the Commonwealth of Kentucky . . . [TThere’s no question that E.ON, as the
second largest energy company in the world in the wake of this transaction, has
got enormous resources and technical resources that we should be able to take
advantage of here in Kentucky to even enhance the service to our customers
beyond what it is today, particularly even in terms of reliability, -engineering,
expertise, R&D expertise. We’ll be able to call upon all of that, the resources of 2
much, much larger company, . . [T]here also is in store for us the potential that,
in the event there is another acquisition and there are synergies, that, 100, will
redound to the benefit of consumers in Kentucky. We have an earnings sharing
" mechanism here. That earnings sharing mechanism provides real time analysis.
It allows us, to the extent we are getting more savings than — or we're spending
less money than the Commission believes is approprizte, it falls to the bottom

1% JA, pp. 13-14 and Pre-Filed Testimony of Dr. Hans Michael Gaul. p. 21. E.ON fully accepts and agrees to
Powergen's commitment 10 maintain these headquarters in Kentucky and to maintain the headquarters of
Powergen’s U.S. operations in Louisville for ten years from the date of the consummation of the Powergen-LG&E
Energy merger. E.ON thus has agreed to base its U.S. energy headquarters o Louisville untll ar least Deceuba 11,
2010. See also 1 T.E, 22, 84, 231 and 260

90 1A p. 14; Pre-Filed Testimony of Dr. Hans Michael Gaul, pp. 16 and 21.

141 pre_Filed Testimony of Dr, Hans Michael Gaul, pp. 16 and 21; Supra Section IV.B.
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line, and it’s returnable to consumers. So, [ mean, there’s that potential that, in a
subsequent merger, there are synergies that Kentucky consumers can share in.

As E.ON expands its U.S. operaijons & bevome one of the world’s top independent
electric and gas businesses, Louisville will rapidly become an integral part of a very large and
strong U.S. energy presence. In additiow, éxisting and new LG&E Energy, LG&E and KU
employees will have the opportunity to work as part of a'major global energy corporation.
Employees will remain al the forc ol the ever-more~compotitive U.S. electricity industry while
E.ON’s growing foreign operations may provide opportunities for LG&E Energy employees
abroad.'*"

2. Financial Stljength for LG&E and KU

Alsu ay dcsc;l'ibcd i1-1 Section IV.B. above, LG&E and KU will become stronger as a resnlt
of the proposed acquisition and transfer of ownershiﬁ and cqntroi by benefiting from E.ON’s
substantial financial strength and exceptional access to financial markets.

An immediate and direct_ benefit is that Powergen’s, LG&E’s, and KIJ’s financial
strength will be enhanced and the companies will have better aceess to capital markets."** As _
stated already, there is good reason to expect that, as a result of the proposed transaction, credit
agencics will upgrade LG&E and KU bond ratings, thereby lawering their costs of capital.'"? In

fact, as Dr. Gordon explained in his pre-filed testimony, by recently placing LG&E and KU's

debt securities on credit watch for potential upgrade, Mnoady’s, Standard & Poor’s, and Fitch

“21i T.E. 36-38. -

U3 pre.Filed Testimony of Dr. Hans Michael Gaul, p. 17, [ T.E. 50 and 87; Appendix A, Operations and Financials,
Item 11. :

¥4 pre.Filed Testimony of Dr. Hans Michael Gaul, p. 17. See also Pre-Filed Testimony of Dr, Kenneth Gordon, p.
15 (stating that having E.ON as a parent will provide LG&E and KU with betier access 10 capital markets, which
will allow utility customers in Kentucky to receive net benefits from the acquisition).

M5 pre-Filed Testimonies of Dr. Hans Michagl Gaul, p. 17 and Dr. Rolf Pohiig, p. 6; 1 T.E. 88 and 123. See also
Pre-Filed Testimony of Dr. Kenneth Gordon, p. 4 (explaining: ™1t 15 my understanding that the majur rating
agencies expect E.ON and Powergen to retain swrong investment grade credit ratings and remain financially stable.
Most importantly, it is my understanding that E.ON's proposed acquisition of Powergen’s shares conld lead to
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already have begun to recognize the potentially positive credit quality implications for LG&E
and KU from having a financially stronger parent company.*

3. Economic Development

Among the important benefits expected to flow to the Commonwealth as E.ON exﬁancls
to become one of the worId'l’s top independent electric and, gas businesses are the econemic
development opportunities that will be presented and will inure to the benefit of all of Kentucky.
At the hearing, Mr. Sta_fﬁefi explained the economic development opportunities related to the
proposed acquisition by stating:

The other thing that I'd like to bring to the Commission’s attention are the
economic development opportunities . . . . During the course of the discussions
with the Governor, you know, the Governor is very interested in economic
development, and, on the spot, Dr. Hartmann nffered. “Well, vou know, if vou
think that Kentucky is such a great place, I can open some doors for you in
Germany for companies who are interested in perhaps centering some of their
businesses here in Kentucky.” And I know that the staffs of the Governor and
E.ON, the Chairman’s Office, are working to put together a program where
Kentucky can showcase its capabilities, its workforce, its tax structure, its-
government, and showcase that in front of a whole host of high-ranking
businessmen at the invitation of Dr. Hartmann. So those are the kinds of
economic developments. We now have a foothold on continental Europe that
should allow us to bring perhaps more companies to Kentucky.'"’

E.ON’s resources, combined with this Commission’s oversight of and control over
L.G&E’s and KU’s rates, should result in LG&E’s and KU’s continued provision of

exceptionally reliable and low-cost energy."'E Dr, Coomes explained in his pre-filed testimony

improved credit ratings for LG&E and KU, which could allow greater access to capital markets at reasonable costs,
which would provide a meaningful and concrete benefit over time—a lower cost of debt capital.”). :

16 pre.Filed Testimony of Dr. Kenneth Gordon, p. 4.

"?1i 1.E. 38. ' )

148 pro_Filed Testimony of Dr. Paul A. Coomes, p. 1. Using the Memphis Light Gas and Water Division electricity
and natural gas rate comparison report and the Edison Electric Institute electricity rate comparison report, Dr,
Coomes studied cost data for Louisville, Lexington, and twelve comparison cities. Dr. Coomes observed that
Lexington and Louisville had the lowest electricity rates of the fourteen markets studied for all customer types and
at all volumes of usage. Comparable natural gas costs were avallable for seven ol (hese markets and, of these,
Louisville had the seoond lowest rates for commercial and residential customers and the third lowest rates for large
industrial customers. Dr. Coomes also noted in his testimony that the American Chamber of Commerce Research
Association, which produces a quarterly cost-of-living index for U.S. cities and towns, reported last year that utility
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that key factors in the location of certain industries, particularly manufacturing firms, and are an
important component of a region’s cost of living, affecting the area’s ability to attract and retain
population and its human capital.149 Kentucky has been and continues to be very attractive for
energy-intensive industries, and it is important from an economic development perspective that
this remains the case. Dr. Coomes’ research has shown that many of Kentucky’s most prominent
and import.';i.nt companies are located here because the cost of electricity and natural gas are
among the lowest in the United States, and because LG&E’s and KU’s capacity, reliability, and
service are so attractive.’>® The proposed transaction is likely tﬁ ensure that this remains the
case.

Dr. Coomes also noted that a fast growth sirategy on the part of E.ON, centered in
Louisville, could have lucrative consequences for many other regionmal firms and their
en.‘nplc:nyees,151 Dr. Coomes explained that headquarters of major corporations typically employ
many professional people and pay well above the community average. Headquarters operations
let major contracts with financial, marketing, public relations, advertising, legal, engineering,

and consulting firms and, while Louisville-based professional service firms compete nationally

costs {including energy) were 5% below the national average in Louisvilie and 13% below the national average in
Lexington, Pre-Filed Testiiuony of Dr. Paul A. Coomes, pp. 5.6. The Memphis Light Gas and Waier Division
rcqpor't was JA Hearing Exhibit No. 2.

4% pre-Filed Testimony of Dr. Paul A. Coomes, p. 1. _

10 pre-Filed Testimony of Dr. Paul A. Coomes, p. 4, Manufacturing firms, of which there are hundreds of detailed
industrial categories, are very energy-intensive. Dr. Coomes obtained national data on the energy usage of each
detailed manufacturing industry and ranked the Industivs by cnergy usage and inteneity. At or near the top of the
rankings were many industries prominent in our regional economy. Dr. Coomes also examined data on electricity
consumption by LG&E's twenty-five largest industrial customers and observed that all but a few of them fell into
the industrial classifications ranked nationally as most energy intensive. Noting that these large local manufacturers
are among the most prominent employers and taxpayers in Kentucky, Dr. Coomes observed in his testimony that
they have located and thrived here in large part due to our low energy costs. Dn. Cowmes alse noted that Toyota and
North American Stainless, two of KU's [argest customers, are near the top in terms of industry energy intensity
nationally.

15 pre Filed Testimony of Dr. Paul A. Coomes, p. 8.
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for LG&E Energy’s business, they have the built-in advantage of having offices only a few

blocks away.'*

4, E,ON’s Addntion of Powergen’s Commitments and the Operation of
LG&E’s and KU’s Earnings Sharing Mechanisms

The proposcd transaction’ also is rendered consistent with the puhlic inferest due to the
combined effect of E.ON’s adoption of the commitments Powergen made in Case No. 2000-095
and the vperation of LG&E’s and KU’s Earnings Sharing Mechanisms (“ESMs”). This is

especially true given the difficulty that exists demonstrating conclusively the level of savings

that may in time be achieved as a result of any proposed transactinn. 133

Dr; Kenneth Gordon explained in his pre-filed testimony: “[1]t is offen not practicat to
attempt to demonstrate eonclusively tﬁe level of savings that will be achieved from a merger or
acquisition. Even after the merger is completed, it will be impossible to know conclusively what
would have ocourred if the merger had not been completed.” When this is the case, incentive-
based alternative ratemaking approaches - likes LG&E’s and KU’s ESMs — can be very
ndvantageous: |

One of the principal advantages of incentive-based alternative ratemaking’
approaches, such as an earnings-sharing mechanism, is that the Commission need
not resolve these sorts nf questions. Alternative ratemaking approaches provide
strong incentives for the utility on the one hand, whiie coping with imperfect
information and uncertainty on the other. Given the combination of the earnings-
sharing mechanism and the “Appendix A” to the Docket No, 2000-095 merger
order, which, in effact, is a detailed “code of conduct” that LG&E/KU and their
parent companies have agreed to follow, it is clear that the Commission will have
sufficient-authority to regulate LG&E and KU in the future. Moving away from
these arrangements that are aiready in place would not be likely to be beneficial to
utility customers. 4 :

124 pra-Filed Testimony of Dr. Paul A. Coomes, p. 3.

13 1 TE. 41 (Mr. Victor A, Staffieri testifying that "We'll do what is fair and equitable, but we can’t anticipate
exactly how it will play out.”).

134 pre-Filed Testimony of Dr. Kenneth Gordon, p. 9.



The Commission’s continuing ability to regulate LG&E and KU foliowing
consummation of the proposed transaction — due in large part to E.ON’s adoption of Powergen’s
merger commitments and the LG&E and KU ESMs — will ensure two things. (1) the proposed

acquisition and transfer of ownership and control will have no impact on the benefits provided to

-customers as a result of the LG&E Energy-KU Energy merger'” and (2) any savings that might

occur at some future point for any reason will be shared with customers through the operation of
LG&E’s and KU’s ESMs to the extent they are not offset by changes in the costs of providing
service.'

Although the proposed acquisition and transfer of ownership | and control are not
dependent on cost savings and will not create synergies or additiopal savings like those created
in the LG&E Energy-KU Energy merger, thete is a possibility that customer benefits could oceur
at some point in the future at the utility level as a result of the proposed transaction.””’ As E.ON
exphnds over _fhe Jong-term to become one of the world’s top independent electric and gas
businesses, the cross-fertilization in terms of technologies and processes that E.ON may be able

to bring to LG&E and KU may provide an opportunity for further operating efficiencies and

135 Specifically, the Joint Applicants commit that customers will continue to receive merger surcredit benefits,
merger dispatch benefits, and lower fuel costs through the operation of the utilities’ fuel adjustment clauses — all of
which are currently received as a result of the merger approved in Case No. 97-300. Pre-Filed Testimony of Mr,
Michael S. Beer, p. 4; Appendix A, Operations and Financials, Items 6 and 7. See also | T.E. 262 (testimony of Mr.
Victor A. Stafficri stating that nothing changes the condition of the LG&E Energy-K1J Energy merger that in the

. middle of the fifth year after the acquisition became final, the companies would come 1o the Commission to begin a

process for determining the merger surcredit for years six through ten); Response to Data Request MHNA 1-9
(explaining that E.ON stands behinds Powergen’s Case No. 2000-095 commitment that benefits customers cutrently
receive as a result of the merger approved in Case No. 97-300 will not be affected).

' por LG&E's matural gas 1ales, Lo the cxtent savings cxist and are not othorwise offset by changee in the cost of
providing service, they could be included in the calculation of the annual information filing proposed by LG&E in
December 2000 for the Commission’s review or such other method as the Commission may apprave in.the pending
investigation into alternative methods of regulating LG&E’s natural gas service. In that regard, the savings, if they
exist, will offset any additional increases in the cost of providing natural gas service from items such as LG&E’s gas
main replacement program, Pre-rited lestimony of Mr. Michael 8. Beer, pp. 3-4.

57 1A, p. 20. See Pre-Filed Testimony of Dr. Kenneth Gordon, p. $ (stating: “While it is likely that utility
customers will benefit, over time, from E.ON’s acquisition of Powergen, the transaction is not likely to result in
sudden or dramatic changes that would be noticeable by customers.™). See also I T.E. 37.
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synergies.lﬁ8 While the precise nature of corporate transformation following a merger and of

E.ON’s expansion in the United States are impossible to predict upfront, given the resources that

the combined E.ON-Powergen will be able to bring to bear, additional benefits to utility

customers may be possible over time."*” There also is a possibility that any future acquisitions

| by E.ON of contiguous U.S. utilities could result in cost savings that ultimately could reduce

rates for Kentucky ratepayers. ® During the hearing Mr. Staffieri explained that the ESMs will
allow LG&E and KU the customers to share in any savings in Kentucky. He testified:

[Ulnder the eamnings sharing mechanism, there’s already in place something that

will allow customers at lcast to share in the benefits even taday. . . If there are

savings in Kentucky as a result of synergies, then they should flow through our

accounts and they should be captured by the earnings sharing mechanism. . . .

You cannot have savings in Kentucky that don’t flow through the ESM. . . . [IJf

they hit our books and records of account, they wilt go through the ESM. 61

E.ON’s adoption of the Powergen commitments and the operation of the ESMs will
cnsure that any savings in Kentucky from the proposed acrpiisition or any future acquisition will

be shared with LG&E and KU customers.

5. " Best Practices Will Continue and E.ON Wijll Contribute

As explained at the bearing, E.ON believes the pursuit of best practices by Powergen and

LG&E Energy continues to be important. Dr. Schipporeit testified that:

1% pre_Filed Testimony of Dr. Kenneth Gordon, p. 16.

'S¢ ppe-Filed Testimony of Dr. Kenncth Gordon, p. 16,

19 A, p. 20; Pre-Filed Testimonies of Dr. Hans Michael Gaul, pp. 11-12 and Mr. Michael S. Beer, p. 2. This
staternent is made with the understanding that E.ON is adopting the commitment Powergen made in Case No. 2000-
095 to discuss with this Commission the issue of whether any synergies might result from such & future acquisition
over which the Commission does not have jurisdiction, and whether savings might flow from it that could be shared
appropriately with Kentucky ratepayers. 1A, pp. 14 and 20 aud Pre-Filed Testimonies of Dr. Hane Michael Gaul, p.
21 and Mr. Victor A. Staffieri, pp. 4-7; I T.E, 34 and 37-40. Although E.ON will not make a formal filing to this
effect, it commits to discuss the sharing of such possible savings with the Commission, See Appendix A, Other
Cormmitments and Assurances, ltem 7. See also | T.E. 37 (testimony of Dr. Erhard Schipporsit explaining: “We are
prepared to make this commitment that, in the event of a subsequent merger over which the Commission wouid not
have jurisdiction, we commit, together with Powergen, to discuss with the Commission the issuc of whether there
would be any synergies resulting from that merger that should be appropriately shared with Kentucky ratepayers.
and this would mean a fair split of synergies.”).

U T.E. 41-43.
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[W]e know the principles of their value delivery process and of their best practice
process, and we share the principal idea of this procedure because we have the
same experience in our group, and this is an appropriaie way to approve the
cfficicney of the group, to safeguard the future, and to bring the company
forward, and to reduce costs at the end, too. 162

Following consummation of the proposed transaction, Powergen will oversee this pursuit, while

F.ON’s resources will be made available to assist in the endeavor.'” In addition, E.ON will

share best practices with Powergen and LG&E:

[T]o exchange ideas in asset management and customer service, and, from, our
German experience, in our group, the E.ON group, we have a substantial part of
experience . . . which we hope can contribute to Powergen and LG&E, in
particular. _ S

So our management skille which we have developed in the past will provide a
sound basis for exchanging experience, for exchanging best practice with LG&E
and Powergen management in the future, and our technical skills . . . are proven in
the past because we are involved in almost all the power generation technologies,
ke nuclaar water, coal and also renewable energy business. So we have a broad
scale of management and technical expertise in all those areas which I mentioned.
So, together with our financial ability to run the business, we think we can
contribute substantially to hopefully improve also the efficiency and the customer
and the level of satisfaction of the customers of LG&R.'®

This Commission encouraged the pursuit of best practices in Case No. 2000-095, and the
proposed acquisition and transfer of ownership and control will help the Joint Applicants
proceed with this. E.ON and Powergen believe that current initiatives are placing LG&E and
KU at the forefront of world’s best practices. and no more broad based initiatives are anticipated.

However, the application of best practices is dynamic and focus on best practices will continue.

Y21 TE, 110
ITE 113
¥4 1 T.E. 25 and 27.



0. Giving Back to the Communities LG&E and KU Serve

Just as E.ON appreciates and values LG&E’s and KU’s historical commitment to
providing exceptional customer service, E.ON is mindful of the utilities’ charitable, civic, and
educational investments and underakings in the communities they serve. LG&E and KU
employees perform significant amounts of volunteer work within their communities. As was
described during the LG&E Enérgy—KU Energy merger, LG&E Energy and LG&E employees

give strong support every year to Metro United Way, Fund for the Arts, Crusade for Children,

“and countless other charitable and civic causes. And every year KU employees give strong

support to Kentucky Educational Television, the Kentucky Independent College Foundation, the
Lexington Arts and Cultural Council, the Lexington Children’s Theater, Volunteers off Ameri'ca,
and United Way of the Bluegrass. These activities have remained unchanged since the LG&E
Energy-KU FEnergy merger. Appreciating this. and in the interest of preserving these
relationships for the benefit of customers and the Commonwealth as a whole, E:ON commits that
LG&E’s and KU’s support and promotion of eéonomic development, community involvement,
and charitable giving will continue at levels at least comparable to cuzrent ones.'®

Mindful that the health and growt_h of its investment depends directly upon the health and
growth of the economy in the areas it serves, E.ON will encourage LG&E and KU to continue to
work closely with state and local economic development agencies to atiract and retain businesses

and jobs in Kentucky."® E.ON alsc has agreed that LG&E and KU will remain involved in

community activities at levels comparable io or greater than those at which they were involved

- 165 Qee 1 T.E. 124 (testimony of Dr. Ethard Schipporeit stating; “E.ON . . . stands behind the commitment of LG&E

that we will continue to support the economic development of this Commonwezlth, and . . . we will commit and
stand behind the effotts to support several functions in this community, and we will also commit to continue with,
let me say, the charitable contributions 1o this community, at least at the same level lke today, at least al e sawe
level. So these are benefits we fully stand behind, and we commit that this should continue in the future™). See
also Appendix A, Other Commitments and Assurances, Items 3and 8.

| TE. 124.
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67 In addition, E.ON and Powergen commit t0

before the Powergen-LG&E Energy merger.I
maintaining and supporting the relationship between LG&E and KU with the communities that
each serves for a period of 10 years ffom the Powergen-LG&E Energy merger.168 LG&E and
KU historically have been committed td indl.lstrial' development and similar projects designed to
benefit Kentucky’s economy. After the proposed transaction ,both.companies will continue their
leadership roles in Kentucky’s economic devefopment. The companies are strongly committed
to supporting the Commonwealth and its communities, and have an important stake in the
development and expansion of Kentucky’s economy.

With regard to charitable giving, E.ON adopts the commitment Powergen made in Case
No. 2000-095 to make or to cause LGRE and KU to make annual charitable and other
contributions on a level comparable to or greater than the participation levels experienced prior
to the Powergen-LG&E Energy merger.'®® E.ON understands that the primary purpose of the
LG&E Energy Foundation, an $18 million endowed charitable co;poration that suppotts
activities and agencies in LG&E’s service territory, is to support charitable causes in LG&E’s
and KU’s service territories. After the proposed transaction, the foundation will refnain under

the control of LG&E Energy’s Board of Directors, but will have its own Beard of Directors that

will consist of employees knowledgeable about community iterests in LG&E’s and KU’s

service territories.)” It is also possible that a longer-term benefit of the proposed transaction will

be the investment of even greater capital resources in the region due to E.ON’s status as a larger

and financially stronger firm.'”

167 | T E.124; Appendix A, Other Commitments and Assurances, liem 3.
%8 mappendix A, Other Commitments and Asswances, ltem 3.

19 [ T.E. 124; Appendix A, Other Commitments and Assurances, ltem 3.
0 1 A, pp. 18-19; Pre-Filed Testimony of Dr. Hans Michael Gaul, p. 18.
1! pre-Filed Testimony of Dr, Kenneth Gordon, p. 16.
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7 Summary

The evidence in this case demonstrates that LG&E’s and KU’s customers and employees,
as well as the Commonwealth as a whole, ﬁuill not be harmed by, and in fact stand to benefit
from, the proposed acquisition and transfer of ownership and control, The proposed transaction
will have no negative impact on this Commission’s regulation of the two utilities. The
transéction, as proposed, satisfies the criteria in KRS 278.020(5) and provides an uncommon and
exceptional opportunity for Kentucky that should result in its national and international
recognition as the center of the vital energy industry.

V. The Propased Transaction Will Be Transparent With. Regard To Utility Operations,
Regulation, Contractual Relationships, and Low-Income Ratepavers.

A, LG&E'S and KU’S Operationg

1. Management Unchanged
E.ON cxpocts that LG&E Energy, LG&E and KU will continue to be directed and
managed after the proposed transaction as they are directed and managed now. One of the
rcésons L.ON docided to acquire Powergen is the teamwork that has been established among
Powergen’s, LG&E’s and KU’s existing technical and managerial staffs. As Mr. Wellis
cxplaincd ot the hearing, while the transaction was being negotiated E.ON was “very keen that,
whatever happened, that the management teams were kept tog::ther.””2

Because of this, E.ON intends to preserve not only the separate existences of LG&E

Energy, LG&E and KU, but also the managerial staffs of those three companies following the

proposed acquisition.'” The Tnint Applicants thus commit that they will maintain the highest

jevel. of management experience within LG&E Energy, LG&E and KU, and will provide an

opportunity to broaden that expetience hy exchanging positions with other managers in E.ON’s

2 TE p. 181.
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or Powergen’s organization.'™ At the hearing, Dr. Schipporeit emphasized E.ON’s intention “to
keep ... the present management on board” and explained E.ON’s reasoning when he stated, “we
not only need financial resources; we need desperatély capable managers for implementing our
strategy. Therefore we rely on the management team we noﬁr see here, and we don’t foresee any
major changes;. This is our position.”"” Dr. Schipporeit thep advised that in order to retain the
existing management of LG&E and KU, E.ON is implementing a retention and incentive
program for the present management team. 176 E.ON therefore makes the following commitment:
E,ON has engaged an external consultant and commits to develop a retention and
incentive program for Powergen, LG&E Energy, LG&E and KIT managers to be
impiemented following the consummation of the acquisition. The plan will be
developed with the goal of being finalized by the Autumn 2001.!
With reapect to senior management, Mr. Staffieri will remain the Pregident and CRO of TLG&E
Energy, LG&E and KU, and the other corporate officers of thoée companies will be entitled to
maintain their current titles and responsibilities unless and until ntherwise determined by each
company’s respective Board of Dire-:.:’ccnrs.1'”3
E.ON’s decision to maintain the separafe existences and managerial staffs of LG&E
Energy, LG&E, and KU. has cleared the way for the Powergen-LG&E Energy team that is
already in place and aperating well to continue to focus on LG&E's and KU’s operations in
Kentucky. This is clear proof that E.ON views LG&E and KU to be a team that will continue to

manage and develop T.G&F < and K1I's Kénmcky operations. and will support E.ON’s efforts to

acquire additional utility systems in the Midwest market.'””

1% pre-Filed Testimony of Mr. Victor A. Staffieri, p. 4. '

'™ pre-Filed Testimony of Dr. Hans Michael Gaul, p. 22: Appendix A. Operations and Financials, Item 11,
"ITE 102, ' :

"L TE. 103,

"7 Appendix A, Additional Commitments, Item 6.

I8 pre_Filed Testimony of Mr. Victor A. Staffieri, p. 4: Appendix A, Operations and Financials, Item 11.
1% pre-Filed Testimony of Mr. Victor A, Staffieri, pp. 4-7.



LG&E and KU will continue to prosper based in part on the combined technical and
managerial abilities flowing from last year’s Powergen-LG&E Energy merger, while at the same
time acquiring furthér strength by sharing in E.ONs additional technical and m;anagemen{
expertise.

2. Kentucky’s Voice Will Continue to Be Heard

No changes are anticipated with respect to LG&E Energy’s Board of Directors. LG&E
Energy’s Board will continue to have three members, including Victor A. Staffieri, President and
cﬁo of LG&E Energy, LG&E and KU.'"® In addition, EON will honor the commitment
Powefgen made in Case No. 2000-095 to maintain a seat on the Powergen Board for a U.5.
citizen who resides in LG&E’s or KU’s service termitory,'®  Although the members of the
Powergen Board are expected to change as a result of the E.ON acguisition, the change will not
affect Powergen's commitment to have a seat on the Powergen Board for a U.S. citizen who
resides _in LG&E's or KU’s service territory. And, as Mr. Wallis explained, beyond that
necessary change, “the management organization and the way of running the company would not
lr:hangva.”182

Kentucky’s voice also will be heard through E.ON’s commitment o allow the CEO of
LG&E Energy, LG&E and KU the right to attend and speak at E.ON AG’s Management Board
meetings on those issues that involve those companies or are of importénce to Kentucky.'® This

is 2 common and prudent practice for all major subsidiaries of E.ON fo have their respective

CEOs presenting on all E.ON Management Board decisions where specific interests of these

199 pre.Filed Testimony of Dr. Hans Michael Gaul. p, 21. Mr. Victor A. Staffieri also will maintain a seaf as
Executive Director on Powergen’s Board of Directors following the closing of the proposed transaction. JA, p. 18;
I[ITE 13-14

"# pre-Filed Testimony of Dr. Hans Michael Gaul. p. 21; Appendix A, Other Commitments and Assurances, ltem
11 .

"ITE. 182

83 { T E, 97; Appendix A, Additional Commitments, item 12.
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companies are affected.'® Dr. Schipporeit testified that this method would allow E.ON's
Management Board of Directors to “hear the top management of Kentucky, of the LG&E CEOQ
and of course, we will discuss such issues also, based en the expertise, with the Powergen
management.”'*> He further explained why this method would allow Kentucky’s voice to be
heard when he stated;
[O}ur way to manage a business ... is to involve the Heads of our affiliates in our
structure of decision making and our decision-makiug provess. 50, of course, if
there will be any major projects, investment projects, to decide for the Kentucky
business or if there are any decisions to be made for dividends, then, of course, we

will invite the top management, the CEO of LG&E, to present his ideas and his
proposals in our Mmmgc:nu:ul Buuid hkc we do with all CEOQs of our other

subsidiaries in our company.’
Kentucky's voive alye will be heard through B.ON’s conumitment to mect with the LGZE
Energy advisory board approximately twice a year for input in connection with its oversight of

Puweigen's management of LG&L and K%

3. Employees Unharmed

Protccting employocs is a central goal shared by E.ON, Powergen, LG&E, and KU, Ag
was éxplained by Dr. Erhard Schipporeit and Mr. E.A. Wallis, E.ON views human capital as
being a3 important a3 any other asset.'®  The Joint Applicants® desire to protect employees

exiends both to the workplace and to financial matters.

For E.ON, ensuring workplace safety is as important as other measures of business

success.'® E.ON’s goal of eliminating accidents and work-related injuries protects employees,

MIT.E 97,

1. T.E. 98.

'% [ T.E. 96-97.

&7 Appendix A, Additional Commitments, ltam 10,

¥ Response tO Data Request AG 2-7(g); I T.E. 181-82; Supra Section IILC.

" TE. 14849 and 152 (Dr. Erhard Schipporeit testifying: “{IJt's an absolute must that you contral workplace
safety on a high level, and, for example, we are very proud that our numbers of accidents in Germany, the E.ON
aroup, are much lower than anyone ¢lse in the business, and we put a big emphasis on that.”). .



eyt

Ll

“workforce reduction.'

creates a productive and efficient workplace,-and reduces down-time and service interruptions.'
Protecting occupational health and safety is c;onsidered to be a key responsibility of managemen,
and E.ON Energie’s Management Board supports all reasonable measures designed {o improve
workplace heaith and safety. 19l

Because local management, operations, and systems. will remain intact, this will be a
transparent transaction for employees.' There are no plans for any future si gniﬁcaﬁt changes in
employee benefits following the proposed acquisition, the workforce reduction announced in
January 2601 is complete,” and E.ON comumits that no further planned workforce reductions in
LG&E’s or KU’s employees will be made as a result of this acquisition.'™ Moreover, E.ON
stands behind Powergen’s commitment in Case No. 2000-095 that, when implementing best
practices, Powergen, LG&E Energy, LG&E and KU will fully consider any related impact on
customer service and satisfaction levels, including any negative impact that might result from a
95 .

From a financial perspective, E.ON does not expect to change the benefits 6ffered to
LG&E and KU emplovees as a result of the proposed transaction. Rather, LG&E and KU will
continue to offer compensation and benefits that reflect fair market rates fof high-quality

employees, including rewards and incentives.”®

01 TE 151.54. :

! Pre-Filed Testimony of Dr. Johannes Teyssen, pp. 12-13; 1 T.E. 151-34.

1”2 Response to Data Request AG 2-7(d); I T.E. 17-19. :

1% although the workforce reduction program is complete, some employees will not leave their positions until the
end of the year. I T.E. 173 :

194 2 ymendix A, Additional Commitments, Item 7 See also I T.E. 62 (Dr. Erhard Schipporeit testifying: “ITThere
are no concrete plans or concrete programs for further workforce reduction as a ¢onsequence of our acquisition™),

19 pre-Filed Testimonies of Dr. Hans Michael Gaul, p. 23 and Mr. Victor A, Staffieri, pp. 4-7; Appendix A, Setvice
Quality and Reliability, Item 3; 1 T.E. 19-22. ' _

1% pre_Filed Testimony of Dr. Hans Michael Gaul, pp. 22-23.
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With regard to union contracts, both the International Brotherhood of Electrical Workers
and the IBEW Local 2100 suppot the acquisition of Powergerr and LG&E Energy by E.ON."’
LG&E’s and KU’s union contracts will not be affected in any way by the proposed

acquisition.'”® E.ON adopts the commitment Powergen made in Case No..2000-095 to maintain

a sound and constructive relationship with those labor organizations that may represent certain

LG&E Energy employees; to remain neutral with respect to an individual’s right to choose
whiether to be a member of a trade union; and to continue 1o recognize the unions that currently
have collective bargaining agreements with LG&E and to honot those agreerrn:nts.""9 E.ON will
expand the use of contractors where it makes economic sense o do so without sacrificing
reliability, safety, or quality.”™

4, Continued Commitment to Exceptional Customer Service

E.ON understands that LG&E and KU are known for their histoﬁcai commitment to
exceptional customer service, and values the skill and ongoing effort that meeting such a
commitment requires. E.ON’s acquisition of Powergen will not affect the efforts by LG&E and
KU that resulied in national recognition for LG&E Energy in thé form of four J.D. Power &
Associates awards in 1999 and 2000, and resulted in further recognition for LG&E Energy in the
form of two additional J.D, Power & Associates awar.ds in 2001.%%

A clear indication that E.ON’s customers are satisfied with the service they receive is -

that, since the deregulation of Germany’s electricity market in 1998 and the introduction of

"7 Response to Data Request Madison 1-7D.

1% pre-Filed Testimony of Mr. Victor A. Staffieri, p. 5.

19 Pre Filed Testimonies of Dr. Hans Michael Gaul, pp. | and 21 and Mr. Victor A Staffieri, pp- 4-7. S¢e also

Appendix A, Operations and Financials, [tem 13.

2 pre-Filed Testimany of Dr. Johannes Teyssen, p. 15.

1 pre_Filed Testimony of Mr. Victor A. Staffieri, p. 7. It recently was announced that LG&E Energy has received
a first-place J.1D. Power & Associates award for excellence in midsize business customer satistaction in the Midwest
and a third-place J.D. Power & Associates award for excellence in overall customer satisfaction in the Midwest
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residential and industrial customer choice, onty 5% to 10% of E.ON’s customers have changed
suppliers.”” This is good evidence, too, that E.ON is committed to focusing on its customers’
needs, and will adapt to meet those needs as they may change.

In Kentucky, E.ON will support and encourage LG&E's and KU’s track records with
respect to customer service, Since Powergen’s ééquisition of LG&E Energy, customers have
experienced no change in their utility services due to the establishment of LG&E Services, Inc.,
and E.ON will ensure they do not going forward.*® E.ON also will ensure that customers
exp_eﬁence no change in their utility services due to E.ON’s regulation as a holding company
under PUHCA. 2™ tn addition, LG&E and KU will continue to operate through regional offices
with existing systems, local service personnel, and field crews available to respond to customers’
needs.”™ E.ON commits that local customer service offices will not be closed as a result of the
proposed transaction and that, if and when local offices may be closed to achieve world class
best practices, LG&E and KU will take into account the impact of the closures on.cust(:)rner
service.?®
Furthermore, to ensure LG&E and KU remain highly-responsive to customer needs,
E.ON has agreed to stand behind the following customer service and reliability commitments

made by Powergen in Case No. 2000-095:

. LG&E’s and KU’s transmission and distribution systems will be
adequately funded and maintained;

residential market. The modest change in LG&E Energy's rankings from 2000 to 2001 is largely attributable to the
significant Impact that increased gas prices had on customer satisfaction.
%7 pre.Filed Testimony of Dr. Johannes Teyssen, pp. 10-11. See also | T.E. 149-50 (Dr. Erhard Schipporeit
testifying: “Well, I think the customers, by virtue ot not choosing other suppliers and by comunivaling in our
surveys and our market research, are quite happy with the service of our subsidiaries and affiliated companies.
There’s always room for improvement, obviously, and we're trying very hard to get better at any given time, but 1
gl‘}ink the customers in general are satisfied with the service standards and the reliability of our group.”™).

“1T.E 112-13,
i“" Pre-Filed Testimony of Mr. . Bradford Rives, p. 5. :
25 B ON commits to continue having LG&E and KU operate out of regional offices. See Appendix A, Service
Quality and Reliability, Item 8.
28 See Appendix A, Additional Commitments, Item 3.
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) LG&E and KU will comply with all Commission rcgulationé and statutes;
. customers’ service needs will be supplied,

) when implementing best practices, any related impact on customer service
or satisfaction, including any negative impact resulting from workforce
reductions, will be considered Tuily;

) to the extent possible, any negative impact on customer service and
satisfaction resulting from workforce reductions will be minimized;

) customers will experience no change in service due to the establishment of
LG&E Energy Services, Inc.; and

. LG&E Energy's level of commitment to high quality utility service, as
well as LG&E’s and KU’s track records for superior service, will be
maintained.”’
Beyond adopting these commitments, the Joint Applicauts are willing to make two more:
(1) Powergen, LG&E Energy, LG&E and KU commit to provide such information as the
Commission may Tequest regarding the implementation of best practices, customer service,
reliability and safety,”® and (2) LG&E and KU will consent to this Commission’s jurisdiction
for safery violarlons by independenti vontiavtors, 2

E.ON’s own longstanding commitment to exceptional customer service, combined with
its adoption of the above-stated conunitments, will cnsure that LG&E's and KU’s customers
continue 1o receive the same high guality energy service as they currently do. As it will be for
employees, this will be w Lausparent transaction for customers because local management,

operations, and systems will remain intact, and rates and customer service phone numbers will

27 pre-Filed Testimony of Dr. Hans Michael Gaul, pp. 22-23.
:”" See Appendix A, Additional Commitments, ltem 1.
% See Appendix A, Additional Commitments, Item 2, See also 1 T.E. 239-40 (Mr, Victor A, Staffier] testimony

stating that with regard to willful misconduct by a contractor: “[W]e think that the Commission should have
jurisdiction, and so the legal position that we have taken previously we have changed Yand II T.E. 11-12.
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not change. Consummation of the proposed acquisition thus will have no impact on customer
service ot reliability.*’®

B. Ong. ding Regg. lation Unaffected

Following consummation of the proposed transaction, LG&E and KU will continue to
function as public utilities subject to this Commission’s regulatory jurisdiction. As a result, this
Commission will have continuing legal autho'rity to regulate each company’s rates and services,
securities issuances, requirements for certificates of convenience and necessity, and electric
system o::»pf:,rea.tions.ZII The Commission also will have coz_ltinuing authority to regulate LG&E’s
12

natural gas system.”

The Joint Applicants commit that the proposed transaction will have no impact on

LG&E’s or KU’s base tates or the operation of either company’s fuel adjustment clause,

environmenta) surcharge, demand side management clause, or ESM schedule, nor will it have
any effect on the operation of LG&E’s gas supply ciauge.”"® The Joint Applicants also commit
with regard to the regulation of their rates not to assert in any proceeding before this Commission
preemption by the United Kingdom, the Federal Republic of Germany or other foreign regulator
of the review of the reasonableness of a cost.*" LG&E and KU will, though, retain the right to
assert that charges are reasonable and appropriate.””

Tn addition to all of the above, the Commission will have continuing authority to oversee
the Joint Applicants’ adherence to the commitments and conditions set forth in the

Commission’s Orders in Case Nos. 97-300 (Joint Application of Louisville Gas and Electric

Company and Kentucky Utilities Company for Approval of Merger), 89-374 (Application of

21 pre_Filed Testimony of Dr. Hans Michael Gaul. pp, 22-23; 1 T.E. 112-15.

M pre-Filed Testmony of Mr. Michuel 3. Beey, p. 1.

_ Pre-Filed Testimony of Mr. Michael 5. Beer, p. 1.

213 pre.Filed Testimony of Mr, Michael $. Beer, p. 2. See Appendix A. Operations and Financials, Item 7.

22
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Louisville Gas and Electric Company for an Order Approving an Agreement and Plan of

Exchange and To Carry Qut Certain Transactions in Cormnection Thetewith), and 10296 {The

Application of Kentucky Utilities Company to Enter Into an Agreement and Plan of Exchange

216

and To Carry Out Certain Transactions In Connection Therewith).”" The Joint Applicants

commit to adhere to these conditions to the extent they are not superseded by the provistons of
House Bill 897 or the SEC’s or the FERC_’S jurisdiction.””” The conditions are restated in
Appendix B to the Commission’s Order in Case No. 200d»095 and concern the protection of
utility resources, monitoring of the holding company and the subsidiaries, and reporting
requirements.*'® In addition, the Joint Applicants commit — as Powergen did in Case No. 2000-
095 — to obtain Commission approval before the transfer of any .LG&B or KU asset with an
original book value over $10 million; to submit to the Commission for its review ér_ly proposed
amendment to the utilities’ Power Supply System Agreement or Transmission Coordination
Agreement thirty days before the filing of such ail'nendme-nt with the FERC; and to advise the
Commission at least annually on the adoption and implementation of best practices at LG&E and
KU 210 |

LG&E and KU also will continue to be regulated after the proposed transaction is
consummated by the Virginia State Corporation Commission and by the FERC (wiﬂ’i regard 10
transmission services and wholesale rates) to the same extent as before the proposed transaction.

E.ON commits that LG&E and KU will file informational copies of any applications filed with

j” Pre-Filed Testimony of Mr. Michael 5. Beer, p, 7. See Appendix A, Operativus aud Financials, Jtem 4.

:'5 Pre-Filed Testimony of Mr. Michael 5. Beer, p. 7. See Appendix A, Operations and Financials, {tem 4,

216 YA pp. 19-20; Pre-Filed Testimony of Mr. Michael S. Beer, p. 7. See Appendix A, Operations and Financials,
Ttem 1, .

27 J A, pp. 19-20; Pre-Filed Testimony of Mr. Michael S. Beer, p. 7. See Appendix A, Operations and Financials,
ftem 1.

28 T pp. 19-20; Pre-Filed Testimony of Mr. Michael S. Beer, p. 7. See Appendix A, Operations and Financials.
Item 1.

1% pre.Filed Testimony of Mr. Michael S, Beer. pp. 7-8.
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the Virginia Commissien for approvals concerning the money pool arrangement and capital
contributions to XU with the Commission for informational p?.lrposes.220

C. Contractual Relationships Unaffected

Several entities intervened in this proceeding to raise contractual and commercial
concerns. The intervenors in -this category included: Alcan Aluminum Corp., Big Rivers
Eleciric Corporation, Gallatin Steel Corporation, Kenergy Corp., and Owensboro Municipal
Utilities (“OMU”). Their concerns are unwarranted and the issues they have raised have no
bearing on the conclusions the Commission is statutority mandated to reach.

E.ON has committed that the proposed transaction will have no effect or impact upon the
following cc-)ntractual obligations:

| . KU’s contract with OMU;?!

e KU’s contractual relationships with either its municipal customers or
Berea College;222

. the performance of LG&E Energy and its affiliates of their obligations
under the Big Rivers Agreements — LG&E Energy and its affiliates shall
continue to be bound by the terms of those agreements. including any
guaranty agreements and including the lease agreement and associated
obligations between LG&E Energy’s affiliates and Big Rivers Electric
Corporation, as well as the power purchase agreements between LG&E
Energy Marketing, Inc., Kenergy Coarp., Alcan Aluminum Corporation,
and Southwire Company;

20 gaa Appendix A, Additional Commitments, item §.

22t See Appendix A, Other Commitments and Assurances, Item 4.

fz See Appendix A, Other Commitments and Assurances, ltem 4,

2% Prc-Filed Testimony of Mr, Michael 8. Beer, pp. 8-0; Appendix A, Other Commitments and Assurances, Items 5
and 6. Any revisions fo thes¢ agreements must be submitied for this Commission's approval before the effective
date of the revision. See also 1 T,E. 52-53 (Dr. Erhard Schipporeit testifying that E.ON stands behind Powergen’s
and LG&E Energy’s commitment that the acquisition by Powergen of LG&E Energy would have no effect or
impact on agreements associated with the resolution of Big Rivers’ bankruptey proceeding, including the lease
agreement and associated obligations hetween LG&E Encigy’s afliliares and Dig Rivers and the power purchase
agreements between LG&E Energy Marketing, Kenergy, Alcan, and Southwire. Dr. Erhard Schipporeit further
noted that LG&E Energy and ifs affiliates would continue to be bound by the terms of those agreements. including
any guaranty agreements under the commitment E.ON is adopting.).
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. the Power Supply System and Transmission Cootdination Agreements
between KU and LG&E;™ and

. LG&E’s and KU’s contractual refativnship with and ownership interest in
the Ohio Valley Electric Corporation and KU’s contractual relationship
with and ownership interest in Electric Energy, Inc.
Gallatin Stee! which contracts with East Kentucky Power Cooperative, Inc. (“EKPC™) for
power supplied by an EKPC distribution cooperative, Owen Electric Coopérative, also

intervened in this matter. Neither LG&E nor KU supplics Gallatin Steel with wholesale or retail

power, While various interconnection agreements exist between LG&E and EKPC over which

the FERC has jurisdiction, there is no privity of contract between LG&E and Gallatin Steel 22

and the Commission has no jurisdiction over LG&E’s wholesale electric service to EKPC and its
members - all interconnections belween CKPC and LG&E, all agreements between EKPC and
LG&E, and all rates, terms, and conditions of the Joint Applicaﬁts‘ transmission tariffs are
within the exclusive jurisdivtion of the TERC.2% Gallatin Steel should seek relief, if any, from
EKPC or OEC under KRS 278.018. Additionally, there is no evidence supporting the testimony
filed in this proveeding Ly M. Charles E. Greene, IV on behalf of Gallatin Steal fo the effect that
Powergen caused LG&E to divert power frdm EKPC, thus causing interruptions to Gallatin
Steel. Thuse arguments arc untruc, wildly speculative and contrary 10 the best interests of
LG&E’S_ native load customers and the commitments made in Case No. 2000-095.”>" Because
Grallatin Steel is wut a native load customer und.because LG&E is legally committed and required

to serve its native load customers, the relief Gallatin Steel has requested cannot be granted - it is

"4 pre Filed Testimonies of Mr. Victor A. Staffieri, pp. 4-7 and Mr. Michael S. Beer, p. 8; Response 1o Data
Reguest PSC 1-12; Appendix A, Operations and Financials, ftem ¥.

2211 T.E. 232-34.

26 Sap generally, 16 U.S.C.A, 791(a), ef seq. _

27 Sea, Order Case No. 2000-095; Appendix A, Other Commitments and Assurances. lem 2.
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directly contradictory to LG&E’s legal obligations. As Chairman Huelsmam held during the

proceeding in response to a statement by Gallatin Steel:

We're going to rule that we don’t believe that’s germane to this proceeding and
that the contract is between Bast Kentucky Power and yourselves, and, if you
have a problem, there could be a complaint process or another process {0 go
through with that. So that will be our ruling in this matter.

D. Low-Income Ratepayers

At the hearng, Dr. Schipporeit explained F.ON’s philosophy regarding social

| responsibility by stating:

E.ON, from our tradition, from our roots in Germany, we have a strong affinity o

social responsibility and, from our tradition, we aiso follow and please, and, for

the customers and the social aspects of behaving in the Commonwealth, we feel

very obliged to the social problems of the people of this community.?*
In accordance with this philosophy, E.ON supports the ongoing discussions between LG&E and
KU with the low-income advncate gromps.>0 At the hearing, MHNA examined Mr. Michael 8.
Beer regarding the negotiation and agreement on certain issues related to and policies for low-
income customers 2! Mr. Beer testified that there was no reason to change “our position” with
respect to agreements resolving issues concerming low-income custormers and that he was not
aware of any plans to change the current policies regarding low-income customers.>  The Joint
Applicants will make a commitment that the current policies of LG&E Energy, LG&E and KU

regarding low-income customers will not change as a result of the ac:cpuisitic:»n.233 At the hearing,

an inquiry was made as to whether KU had someone available to contact in the case of an

281 TE 282

29I TE. 60.

F1T.E, 63, 64 and o/.

*UITE, 77-82.

B11}T.E. 78 and 82. See Responses to Data Requests MHNA 1-27. 1-28 and 1-29.
™3 sppendix A, Additional Commitments, Jtem 3.
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.emergency regarding the termination of utility service of a low-income or other customers,”**
Counsel for the Applicants replied by stating that KU will “make that arrangement to have a
contact that he can call and get thoﬁe matters taken care of at any time.”** KU will commit to
designate a contact person in Lexington to respond to special needs in the Lexington area. ™

During the hearing in this proceeding, low-income intervenors raised an issue concerning
the use of pre-payment meters. The Commission ruled that this issue would be handled in a

separate case pending before the Commission.”’

VL. The Corporate Reorganization of Powergen and LG&E Energy Following
Reurganization Should be Approved.

Immediately after the consummation of the proposed acquisition, E.ON expects to make
LG&E Cnergy a subsidiary of B.ON or of a us. intermediate holding company, 100% owned
and fully controlied by EON2® LG&E and KU will remain directly-owned first-tier
subsidiarics of LG&E Energy together with LG&E Capital Corp.. LG&E Energy Marketing,
Inc., LG&E Energy Services, Inc. and LG&E Energy Foundation, Inc. There will be no change
in the corporate stucture of LG&E Energy, or of TG&E or KU.»? LG&E Energy will continue
as a separate Kentucky corporation with twe direct operating utility subsidiaries: LG&E and KU.
LG&E will continue its separate comorate exisience, operating under the name “Louisville Gas
and Eleciric Company” and KU will continue its separate corporatc existence, operating under

the name “Kentucky Utilities (_‘.nmpany_”zm

P44 TE. 247.
511 T.E. 248.
2%6 Appendix A, Additional Commitments, Item 4.

71 T.E. 19296,
% JA, p. 2; Pre-Filed Testimony ot Lir, Hans Michael Gaul, pp. 13 wid 23. Bec also page 3 of Appendix B to the

Joint Application for a diagram of the corporate structure of E.ON after the anticipated reorganization.
22 A, p.2; Pre-Filed Testimonies of Mr. Victor A. Staffieri, p. 3 and Mr. S, Bradford Rives, p. 2.
29 ) b, 16; Pre-Filed Testimony of Victor A. Staffieri, p. 3.
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EON will own Powergen as a subsidiary either directly or via wholly-owned
intermediate companies. This will provide Powergen with the regulatory status of a FUCO
under PUHCA, as well as, to provide a clear corporate structure to take into account internationa:
tax requ:irements.z‘” Tn explzaining the corporate structure, Dr. Schipporeit testified:

|Wie are convinced that this provides indeed a clear corporate structure because
we have a clear split of responsibilities. Powergen will have the responsibility for
the management, for managing the business, and we, as the shareholder, will
control the business, and therefore we have to decide on major issues, like
dividend policy and major investment projects, on our behalf, but the
management of the business is the responsibility of Powergen, This is a split of
responsibilities, and [ think we are convinced that this is a clear split and
provides a clear corporate gnvemning structure for our group.

At the hearing, Dr. Guntram Wiirzberg explained that taxes were the secondary reason for the

proposed reorganization:
[Tihe decision to have LG&E and Powergen as separate subsidiaries was a business
decision made on business reasons, and we are looking now fo implement the best tax
structure for that hut the main reason was not for that decision. It was not taxes. 3
Intervenor Robert Madison’s contention -fhat Po;wergen will not be permitted to have
FUCO statug and he responsible for the management of LG&E Energy, LG&E and KU is in
error and unfounded as demonstrated by the testimony of Dr. Schipporeit and Mr. David
Jackson ¥ The prévious registration of Powergen and its subsidiary companieé under PUHCA
: imposed a number of restrictions on their operations that no longer will be appli;able to

- Powergen. The reorganization is permissible under PUHCA because Powergen will no longer

own LG&E Ene:rgy246 and Powergen will no longer receive dividends from LG&E Energy.

M JA, p.2; Pre-Filed Testimonies of Dr. Hans Michael Gaul, pp. 13 and 23, Dr. Rolf Pohlig, p. 2, Mr. Victor A.
1St:'ii"ﬁe:ri, p. 3 and Mr. S. Bradford Rives, p. 2; 1 T.E. 95-96 and 164,

1 T.E. 95-96.

I T.E. 164,

> pre-Filed |estimony of Robert L. Madison, p. 3.

251 TE 91 and 226 (Based on discussions with the SEC, we expect Powergen will qualify as a FUCO while
Powergen is responsible for the management and operations of LG&E Energy, LG&E and KU.).

M6 pre.Filed Testimony of Dr. Rolf Pohlig, p. 10.
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Powergen’s management team will be responsible for the development and operation of
E.ON’s UK.-U.S. energy businéss in accordance with E.ON’s overall group strategy.”"
VII. Intervemor Clafms Concerning Future Acguigitions Unwarranted;

At the hearing, the examination of E.ON’s witnesses suggested two conditions may be
imposed on the proposed transaction: (1) the sharing of synergies from potential. future
acquisitions and (2) a most-favored nations clause. Both are unwarranted.

A FE.ON and Powergen Are Willing To Discuss Future Svnergies' With the
Commission.

It the event of & subsequent acyuisition over which the Commission would not have
jurisdietion, F.ON is prepared to discuss with the Commission the issue of whether there would
be any synergies resulting f[rom (hat acquisition that could be appropriately shared with
Kentucky ratepayers. During the hearing, it was suggested that it should be made as a condition
of approval of this acquisition thal customers will reccive benefits of any savings that are derived
if and when E.ON is successful in completing a second awquisiti{:nn.248 E.ON cannot commit to
sharing benefits (rom a future acquisition today when it does not know and eannot reasonably
foresee the conditions and circumstances of such an acquisition.®  Such a restrictive
commiliment siay oxpose L.ON to sharing the same dollar of savings from a future acquisition

twice (once with the other jurisdiction and again with Kentucky) versus an equitable proportional

7 JA, pp. 8, 16; Pre-Filed Testimony of Dr. Hans Michael Gaul. p. 19

3 1 T.E, 34-39 and 80-83.

“$ | T.E. 37-38 (Dr. Erhard Schipporeit testifying: “We are prepared to make this commitment that, in the event of a
subsequent merger over which the Commission wouid not have jurisdiction, we commit, together with Powergen, to
dIscuss with the Commission e ssuc of whether there would be any eynergies resulring from thai merger that
should be appropriately shared with Kentucky ratepayers, and this would mean a fair spilt of synergies ... in our
understanding, a discussion would not mean anly to inform the Commission about the result of this merger, but our
intention, of course, is to come to a fair agreement and fair treatment and to a fair solution, but we cannot commit on
anything which we don’t know”), T T.E. 82-83 (Dr. Erhard Schipporeit testifying: “We can discuss any methodology
with the Commission, and we can discuss this In a very vpeu awl fair way to come to a conglus ion which bath cides
can accept , and. of course, it's our intention, if there are savings which we can shar¢ with the ratepayers of
Kentucky in an appropriate way, we will do so. but once more 10 say, We cannot discuss any methedology or can
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allocation. To impose such a condition might. seriously jeopardize E.ON’s ability to
consummate future acquisitions which, i furn, jeopardizes possible synergy sharing with
Kentucky ratepayers. E.ON héé éccepted the commitment made by Powergen as follows:

In the event of a subsequent écquisition over which the Commission would not

have jurisdiction, E.ON couunits to discusa with the Commission the issne of

whether there would be any synergies resulting from that acquisition that could be
appropriately shared with Kentucky ratepayers. 50

The condition suggested by the Commission during the eross-examination of Dr. Erhard
Schipporeit are unreasonable. Such a questionable condition is unnecessary for two reasons.
Tirst, E.ON rocognizes that LG&E and KU must maintain sound reguiaﬁorv relations with the
Commission. E.Oﬁ accepts and understands that LG&E and KU have an ongoing need for
timely, objeetive and sound regulatory decigions hy the Commission and that any effort to avoid
a reasonable disposition of potential synergy sévings that legitimately and in good faith should
be shared with Kentucky ratepayers wonld seriously undermine LG&E’s and KU’s regulatory
relations with the Commission. E.ON understands thé consequences could be far-reaching and
serious. Second, as Mr. Staffieri pointed out in his testimony, to the extent savings are recorded
on LG&E’s and K'U’s books, they will be recognized in LG&E’s and KU’s ESM calculations.™'

E.ON has embraced LG&F’¢ and KU’s ESM and has accepted Powergen’s éommitmcnts_ to

commit to any methodology before we have a concrete project on the table .... this does not mean we commit to
i?gfom’ butA we commie o di:-'.u.u:.b i & very open way togcther with the Commission all these issues ...."%

- Appendix A, Other Commitments and Assurances, item 7.

SUINT.E. 36-39 and 41-43 (M. Vicior A. Staffieri testifying: “I think there also is in store for us the potential that,
in the event there is another acquisition and there are synergies, that, too, will redound to the benefit of consumers in
Kentucky. We have an earnings sharing mechanism here. That earnings sharing mechanism provides real time
analysis. It ailows us, to the extent we are geuing more suvings that — or wc're spending less money than the
Commission believes is appropriate, it falls to the bottom line, and it’s returnable to consumer. So, I mean, there’s
that potential that, in & subsequent merger, there are synergies that Kentucky consumers cain share in.” and “We will
confer with the Commission. We will do what’s fair and equitable, but we can’t anticipate exactly how it will play
put. 1 merely point out that, under the earnings sharing mechanism, there’s already in place something that will
allow customers at least to share in the benefits even today .... If there are savings In Ketueky as a result of
synergies, then they should flow through our accounts and they should be capwured by the eamings sharing
mechanism ... You cannot have savings in Kentucky that don’t flow through ESM .... if they hit our books and
records of account, they will go through the ESM.™).
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renew them at the expiration of their terms. Thus, given these sound regulatory reasons, and the
uncertainty of when another acquisition will occur and its conditions, E.ON’s commitment 1s
reasonable and adequate.

Additionally, there are serious legal concerns as to whether the Commission may exercise
its authority pursuant to KRS 278.020(5) o impose such a condition. The Commission may not
exercise its express powers to create authority that thé General Assembly has not granted it. In

Boone County Water District v. Public Service Commission, Ky., 949 8. W .2d 588, 591 (1997,

~ the Supreme Court of Kentucky reiterated its long-established holding in South Central

Telephone Co. v. Utility Regulatory Commission, Ky., 637 $.W.2d 649, 652 (1982) that “[als 2
statutory agency of limited authority, the PSC cannot add to its enumerated powers.” The

Commission “has only such powers as are conferred expressly or by necessity or fair

implication.” Boone County Water District at 591 (citing Croak v. Public Service Commission
of Kentucky, Ky. App., 573 S.W.2d 927, 929 (1978.)). The Commission may not, in exercising
its authority under KRS 278.020(5), expand its jurisdiction beyond the limits of the Kentucky

and U.S. Constitutions to reach transactions beyond its state regulatory jurisdiction.

B. Imposition of a Future “Most-Favored Nations Clause” is Unreasonable.
The Aftorney General’s suggested “most-favored nations clause” giving Kentucky
customers the same benefits imposed by other jurisdictions has no application here. There are

only two retail jurisdictions — Kentucky and Virginia — involved in the consummation of the

proposed acquisition. Clearly, Kentucky’s approval will be the predominant state regulatory

approval and the predominant regulatory approval for consummation of the acquisition. The
comparison of the conditions imposed by the Virginia Commission in the LG&E Energy-KU

Energy merger and again in Powergen's acquisition of LG&E Energy shows the Virginia



Commission did not impose any new conditions that were materially different than those

conditions imposed by the Kentucky Commission.

VIIL Issues Related To the Powergen-LG&E Energy Merger Have No Bearing On the
Proposed Transaction.

Al the hearing, concerus were raised regarding issucs arising out of Powerpen’s
acquisition of LG&E Energy, as well as, the subsequent pursuit of best practices. For the
reasons discussed beluw, (liese issues have no bearing on E.ON'5 acquisition of Powergen.

A. Additiopal Advisory Boards are Unnecessary.

Al e howing, the cross-examination of Mr. Staffieri raiced the question of whether an

“additional advisory board should be established and whether additional members of the current

advisory Loard were ncccssary.252 As Mr. Staffieri explained, a single advisory hoard was
implemented to proﬁde efficiency and consistent advice and input to the Powergen-LG&E
LEnecrgy management of LG&E and KU.253 Additionally, the suggestion thar the single advisory
board as it is currently constituted contradicts to the Order in Case No. 200-095 1s not (:':Jn_rrec‘c.254

M. Staffieri further explained that the current members reflect a sound representation of

Kentucky’s economy and interests.” For these reasons. additional advisory boards are

BYTE 17-21.

BIITE. 18-19,

34 Order Case No. 20U0-093, pp. 12-13 (“Concerning the Advisery Buad, given the role that board is designed to
fill, the Commission does not believe it is appropriate for it to exercise any approval over the composition of that
board. However ... the Commission suggests that the Applicants establish an advisory board for LG&E and KU
(emphasis added) .... To ensure that zhis board is truly advisory, it should not include members of any of
Applicanis’ other Boards” (emphasis added).). The members of the current advisory board are former members of
LG&E and KU boards and, therefore, there is no crossover between the advisory board and the curreni boards of
direciors of LG&E Energy, LG&E or KU; 1 T.E. 17, :

35 | T.E. 17-18 (Mr. Victor A. Staffieri testifying: “1 think they're representative of the interest of not only the
residents of Kentucky, and they’ve served them well in the past, these are most of the former members of the LG&E
and K11 Raard. but | think they bring a broad perspective not only of Kentucky but of business in genera! and how
economic trends could affect Kentucky ... [ think Mr. Todd and Mr. Shearer probably have a 2ocd sense of rural
customers. | think Mr. Rouse, in his experience with KU, would have some experience in that regard. I’'m not certain
about Mr. Morton, He's lived in Kentucky his whole life, so | sense he’s got an excellent perspective of rural
Kentucky as well.”).
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unnecessary and unduly expensive, and would not provide the efficiency, single focus, and
direction that are essential for the future management of the two utilities.
E.ON commits to meet with the LG&E Energy advisory board approximately twice a

year for input in connection with its oversight of Powergen’s management of LG&E and KU.»®

B. The Value Deliverv Team’s Evaluation and Implementation of Best Practices
Are Subject to Another Proceeding,

In its order approving ilic Powergen-LG &L Energy merger, the Commission encouraged

~ Powergen, LG&E and KU to pursue world-class best practices following consummation of the

wansaction.”” The Cuuuﬁissiun also r;::cognizcd LG&E’s long standing management i)rocesg to
improve efficiencies and processes for operating the utility business.

Al the hearing, a numbct of questions were mised about subjects that the Value Nelivery
Team (VDT considered and, in general, Powergen's, LG&E’s and KU’s consideration and
implementation of world-class bc-st practices. The savings identified by the Vf)T review and the
cost to achieve those savings, however, were determined by the Commission to be the subject of
a separate procceding and therefore not germane to this case ™%

C. The Closing of Local Customer Service Offices Was Not Implemented.

At the hearing, & number of questions were raised ahant the VDT’s evaluation of the
potential savings of closing local customer service offices. - Mr. Staffieri testified that the

recommendation was considered but had not been accepted at this fime.> Thus, while further

6 Appendix A, Additional Commitments. item 10.

57 Order Case No. 2000-095.

# 1T E, 263-67; Joint Application of Louisville Gas and Eleciric Company and Kenuck Utllites Company B g
Order Aporoving Proposed Deferred Debits and Declaring the Amortization of the Deferred Debits 1o be Included in
Eamnings Sharing Mechanism Calculations, Case No. 2000-169.

P T.E 274
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savings could be achieved in closing local customer service offices, Powergen, _LG&E and KU
presently have made no decision 10 do so.2%

E.ON recognizes the Commi:ssion’s concern that closing local customer service ollices
may negatively impact LG&E's and KU’s ability to provide customer gervice and, therefore,
compaits it will fully consider the negative impact on custormer service betore closing any local

customer Service offices.’®! E.ON also accepts and stands behind the existing commitment of

Powergen, LG&E Energy, LG&E and KU to continue 1o operate through regional offives with

1ocal service personnel] and field crews. 2%
D.  Customer Service and Reliability Will Continue with Achievement of World-
Class Best Practices.

Al the hearing, a number af questions were raised about the downsizing of workforce
Jevels earlier this year in connection with pursuing world-class best practices. The downsizing
has allowed LG&E and KU ta achieve efficiencies that will produce world-class best practice
results and will be recognized in each company’s ESM.®  Also raised at the hearing was the
issuc of VDTs, including amaortization of the early refirement program charge. At the hearing,

the Commission ruled that this issue be handled in a separate Case pending before the

264

20 | T.E.274; Appendix A, Additional Commitments, ltem 5.

=1 Appendix A, Additienal Commitments, Item 5.

2 Appendix A, Service Quality and Reliability, ltem 8.

9 11T K, 95-97 (M1, Sulin P. Gallagher regtifying’ ©... we have operated a value delivery process which ran from
March of last year through tili early September, and we gtarted an implementation process comumeucing January of

'this year, and so the whole process will take three years, and you will progressively see the improvement come

through over that period oftime .... all we are doing ai the moment is putting the foundation down for improvement.
For example, most of our customer service improvemenis arc based on investment i1l technology. This distribution
investment, which is quiie a large ou, i GOMMNL project, will take a total of three years to jmplement. The
implementation will seek to bring the highest returns at the earlier rather than later, S0 T think it's golng to be
another 12 months before we actuaily begin to see the improvemenis that we are seeking.)".

264 1 T E. 263-67; Supra Section VIILB.
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The reduction in workforce will be offset with a modest inérease in independent
contractors*®® LG&E and KU have a iong-esltabiished history and practice of ﬁsing outside
contractors in their generation and distribution o;;:af:rations.2"’6 The evidence shows that LO&KE
and KU were able to continue to provide reliable service this spring and early summer during the
storms. >’ Iﬁ fact, this year LG&E Energy has received two more J1.D. Power & Associates
awards, one for residential service and another for service to commercial customers for 20.{}1 208
In response to the Commission’s concern regarding LG&E’s and KU’s provision of

reliable service, the following commitments have been offered:

+  LG&E and KU commit to accept the jurisdiction of the Commission over safety -
violations by their independent contractors.”®

. E.ON commits that no futther planned workioree reductions in LG&E’s
and KUJ's employees will be made as a result of this acquisition.””

Additional commitments or conditions concerning increasing or altering the workforees

of LG&E or KU are not appropriate because there is no evidence that the past reductions have

5 Responac to Dato Request PSC 3-10(e); 1 T.E. 237.38 anrd 243,

% Response to Data Request PSC 3-19{(c); | T.E. 237-36 and 243.

%7 Gec Response to Data Request PSC 4-16 citing three recent examples that demonstrate the Joint Applicants’
commitment to service restoration utilizing a variabie workforce to restore service in a safe and efficient manner: (1}
On. Saturday June 9, 2001, a tornado hit Main Street in London, Kentucky. A strip mall, 123 homes and 26
pusinesses were danaged. A total of approximately 1200 customers reported a loss of power. The tornado broke ten
poles and took down numerous residential and commercial power lines. Power was restored to 79% of the customers
within two hours and al} service was restored within 19 hours. Nine KU erews and five gontractor crews responded
from the region in a planned and efficient manner. Crews were able to fully restore London without an incident or
injury. Very positive remarks were received from the people in the community with regard to the efforts of these
workers; (2) On Wednesday July 4, 2021, siorms moved across the state in the carly morning affecting Earlington,
Elizabethtown, Lexington, Richmond, Norton, and Pineville areas. Somerset was severely affected by the storm and
the onset of a tomado. A total of 4,600 customers were affected by this natural disaster. Service was restored to
98% of the customers within 24 hours and all service was restored within 36 hours. Eleven KU ¢rews and eight
contract crews responded from the region and worked diligently to clean up and restore service to Somerset and the
other affected areas. (Crews were able to fully restore customers without an Incident or injury; aud (3) On Sunday
luly 8, 2001, a series of storms. hit Kentucky and continued through July 10th. Severe storms with 70-mph winds
moved through Louisville, Lexington, KU tural, and Virginia ODP service areas downing numerous trees, poles,
and wires. A total of 64,200 customers were affected. Power was restared to §2% of the custemers within 8 hours
and all cervice was restored within 48 hours. Many crews, comprised of 93 company-crews, 50 contract crews, and
38 tree crews, responded from the region fo fully restere customers with no incident ot injury.

¥ Gee Section V.A4.

% appendix A, Additional Commitments, Item 2.

70 Appendix A, Additional Commitments, ltem 7.
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caused a deterioration in the quality of customer service or reliability. In fact, the record in this
case indicates quite the (:vpposite.ﬂ1 Operating decisions like workforce management are the
exclusive province of the officers and managers of the utilities, and, as stated by the Unitec
States Supreme Couwrt during a utility rate proceeding, “good faith is to be presumed‘ on the part
of the managers of a [utility] business.””’> The utilities must have discretion to manage their
human resources.

Additionally, the Commission has, without requiring additional conditions to this
acquisition, the express statutory authority to investigate utility service complaints if they
occur 2 1f the Commission, pursuant fo KRS 278.260(1), determines that the

services of any utility ... are unjust, unreasonable, unsafe, improper, inadequate

or insufficient, the commission shall determine the just, reasonable. safe. proper,

adequate. or sufficient rules, regulations, practices, equipment, appliances,

facilities, service or methods to be observed, fumished, constructed, enforced or
employed, and shall fix the same by its order, rule or regulation .... [and] the
commission chall preseribe rules for the performance of any service ... supplied

by the utility, and ... the utility shall ... render the service within the titne and

upon the conditions providéd in the rules.*™

The Supreme Court of Kentucky in South Central Bell Telephone Co. v. Utility

Regulatory Commission, Ky., 637 S.W.2d 649 {1982), held that “{a]s a statutory agency of
limited authority, the PSC cammot add to its enumerated powers.” Here, as in the South Central
Bell case, the Commission has statutory respo'nsibility and authority in two distinct areas —

acquisitions and transfers of ownership under KRS 278.020, and complaints concerning service

j“ Infra Section VIILD.

272 West Ohio Co. v. Public Utilities Commission of Ohio, 55 $.Ct. 316, 321 (1935); See also Pennsylvania Public
Utliiey Com'n v. Fhiladelplia Elec. Cuo., 561 A.2d 1224, 1226 27 (Pa. 1989) {holding: “Althnangh the Commission i
a watchdog for the public ... the Commission must not interfere with managerial decisions of a utility absent an
abuse of discretion .... It is not within the province of the Commission to interfere with the management of a utility
unless an abuse of discretion or arbitrary action by the utility has been shown.”). .

7 KRS 278.260 (1) provides that the Commission “shall have original jurisdiction over complaints as to ... service
of any utility, and upon & complant ... the commission shall proveed, with or without notice, to make such
investigation as it deems necessary or convenient. The commission may atso make such an investigation on its own
motion.”

74 KRS 278.280 (i) and (2).
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under KRS 278.260 and KRS 278.280. The Supreme Court in South Central Bell made it clear
that when two distinct areas are subject to separate procedures, standards and remedies, and,
where a statute presctibes a precise procedure, an administrative agency may not add to that
provision.”” Therefore, it would be improper for the Commission to use this proceeding under
KRS 278.020 to require conditions supposedly granting the Commission power already given to
it under KRS 278.260 and 278.280. The General Assembly has not granted the Commission any

authority to manage LG&E’s or KU’s human resources.

E. LG&E and KU Adequately Advised the Commission of Powergen’s Cash
Capital Contribulivn. ' —

At the hearing, questions @ere raised about the Commission’s oversight of Powergen’s
recent cash capital coutribution in December 2000 to LG&E Energy and then LG&E and K117
The evidence shows LG&E and KU fully informed the Commission of this cash capital
contributivn aud advised that its purpose was to meet the needs of LG&F’s and KiI's

construction program and to repay short term debt.””” The evidence further shows that LG&E

‘and KU provided the Commission with a copy of KU’s application for anthority 1o receive cash

capital contributions from an affiliate and the Virginia Commission’s order granting lthe
requested authority, Those documents and the Report of Actinn filed with the Virginia
Commission make it clear that the proceeds froﬁ the cash capital contribution would be apphied
by KU to its construction program, to repay chort-term debt. and for ather corporate pﬁrposes. To
avoid any further concerns in the future and to facilitate the Comrnission’s oversight, E.ON,
Powergen, LG&E Encrgy, LG&E and KU commit to notifying the Commission 30 days prior to

making any capital contribution to LG&E or KU and to provide the accounting entries reflecting

S See generally South Central Bell Telephone Co. v. Utility Regylatory Commission, Ky.. 637 $.W.2d 649 (1982).
TPUT.E. 46-50.
e See Response to Data Request PSC 4-7.
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the capital contribution within 60 days after the close of the month in which the contribution was

made >t

LG&E and KU also recognize that Kentucky does not have an affiliate transaction law
like Virginia’s law, which requires prior approval before such capital contributions are made. To
avoid any further concerns in the future and to facilitate the Commission’s oversight, LG&E and
KU commit that they will provide to the Commission at the time of the filing of the application a
copy of any afﬁiiate transaction applications to the Virginia State Corporation Commdssion for
apprdvals concemiﬁg capital c-:ontributions to KUZ® LG&E and KU will also provide the
Commission with a copy of any order issued by the Virginia Commission on the application.
This will keep the Commission fally informed of such cash capital contributions in advance
before such contributions are made.

Questions were also raised about LG&E's and KU’s intentions to applyl the proceeds of
the cash capital contributions only to their equity capital accounts. LG&E Energy’s actions in
fact were calculated to ensure the financial strength and debt market access of LG&E and KU by

bringing LG&E’s and KU’s leverage ratios to the midpoint of the range quoted by Standard and

Poor’s consistent with the bond ratings of the two utilities.”™

Additional questions were also asked about whether LG&E or KU issued debt to LG&E
Energy in connection with the cash capital contribution. As Mer. Rives explained, LG&E and KU
borrowed money from LG&E Energy through the Money Pool and used those monies o repay
their putstanding short term debt.2®! Fellowing the LG&E Energy-KU Energy merger, KU,

LG&E, LG&E Energy and LG&E Capital Corp. applied to the Virginia Commission in May of

e Appendix A, Additional Commitments, ltem 9.
7 Appendix A, Additional Commitments, ltem 8.
280 See Response to Data Request PSC 4-7.

B TE. 53
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1999, requesting authority to incur short term indebtedness™> and to participate in a money pool
arrangement.233 The Virginia Commis_sion issued an order granting the requested authority on
June 21, 1999, The Money Pool Agreement took effect on September 10, 1999. Mr. Rives
explained that the Money Pool was “short term inl pature” because the loans are due on
demand.?® Since the balances due under the Money Pool Agreement can and do change daily,
approvél by the Commission of this form of short term debt is not required. 2

LG&E and KU recognize that Kentucky does not have an affiliate transaction law like
Virginia’s law or a requirement like Virginia’s law to obtain prior approval before the issuance
of short term debt. To avoid amy further concemns in the futuwre and to facilifate the
Commission’s oversight, LG&E and KU commit that they will provide to the Commission at the
time of the filing of such applications with the Virginia Commission a copy of any affiliate
transaction or short term debt financing applications involving the Money Pool.?* LG&E and
KU will also provide the Commission with a copy of any _érder issued by the Virginia
Comumission on an application concerning authority for the Monéy Pool. This will keep the

Commission fully informed of such activities in advance.”’

B2 Unlike KRS 278.300, Chapter 3 of Title 56 of the Code of Virginia requires prior approval by the Virginia
Commission for the issuance of short-term indebtedness having a maturity date of less than 12 months from the time
of issue, of §5 millicn or more, unless all the proposed and ourstanding shuriwii Jebt aggregates not mors than
12% of the total capitalization of such utility. Code of Virginia § 56-63.1.

B Chapter 4 of Title 56 is the “Regulation of Relations with Affiliate Interests” law that requires prior appraval of
affiliate transactions.

B IITE. 53,

7 KRS 278.300(8).

¢ Appendix A, Additional Commitments, ltem §.

W7 The SEC has required LG&E and KU to modify their Money Pool arrangements by December 2002. LG&E and
KU wili provide informational copies of any SEC applications or filings on this subject.
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IX.  Application of Powergen Commitments to E.ON
Throughout this proceeding, E.ON stated that it stands behind and accepts the

commitments made in the -Powergen-LG&E Energy merger (Case No. 2000-095).2% Further,
throughout this proceeding, the Joint Applicants have indicated their willingness 1o offer and
abide by certain additional commitments. Appendix A o this Brief sets forth a comprehensive
list of thé commitments that the Joint Applicants have made with regard to the proposed
acquisition.

As noted several times during this proceeding, E.ON plans to delegate the management,
development and operation of LG&E Energy, LG&E and KU to Pow.:rge.:rl.?'89 EI.ON. stands
behind each of the commitments made by the Joint Applicants in Appendix A. The mere fact
that a cénnniunent is made by Powergen rather than E.ON should not be construed as a change

in position or a lesser commitment of the Joint Applicants.

A, Several Commitments Made by Powergen have been Fulfilied.

The following commitments made by Powergen in Case No. 2000-095 have been
fuifilled by Powergen:

. As soon as practicable, Powergen shall meet with the senior management
and the Board of Directors of Rig Rivers. [This meeting has taken place. |

. Powergen commits that the current membets of the LG&E Energy Board -
~ are eligible to serve as initial members of the Advisory Board and will be
invited to do so. [This invitation has heen extended to the previous Board
members.]

. Powergen commits to review with LO&E management its current policies
and practices with respect to low income customers to determine whether
policies and practices more sympathetic to the needs of such customers
would be appropriate. [This review has been performed by Powergen. ]

B8 A, pp. 14, 17; Pre-Filed Testimony of Dr, Hans Michae! Gaul, pp. 1 and 21; Pre-Filed testimony of Mr, Victor
A, Staffieri, pp. 5-6.
89 pesponse to Data Request PSC 2-7; 1 T.E. 48,59, 90, 95,96 and 181-83.
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. Powergen commits that, with respect to any state-wide legislation for a
fow-income universal fund, it shall adopt a neutral position regarding that .
portion of such legislation designed to create a line item charge on utility
customers’ bills for the purpose of ussisting low-income customers 50 long
as such legislation has no impact on shareholders, [This legistation has
been enacted with the assistance of LG&E Energy.]

Fach of these commitments has beey [ullilled by Powcrgc'n before the proposed
acquisition, and therefore, are inapplicable to E.ON.

B. Several Commitments are Nul Applicable to T.ON.

Since Powergen will be responsible for the management, development and operation of
LG&E Energy, LG&E aud KU, certain commitments arc more appropriately made by Powergen
rather than E.ON. The following Powergen commitments are inapplicable to E.ON:

. Powergen comnnils Lo taking an active and ongoing role in managing and
operating LG&E and KU in the interests of customers, employees, and the
Commonwealth of Kentucky, and to take the lead in enbancing LG&E’s
and KU's relationship with the Commission, with state and local
govermuent, and with other community intorests, including, but not
limited to, meetings between Powergen’s chief executive and the
Commission at least twice a year.

. Powergen, LG&E Enetgy, LG&L and KU commit to advising the
Commission at least annually on the adoption and implementation of best
practices at both LG&E and KU following the consummation of the
merger.

. LG&E and KU commit to periedically filing the various reliability and
service quality measurements they currently maintain, to emable the
Commission to monitor their commitment that reliability and service
quality will noi sulfer us & 1esult of the merger,

The first two commitments set forth above should be made by Powergen due to its
responsibility for the development aud iravagement of the operations of LG&E and KU, In
90

addition, E.ON will commit to maintain a close working relationship with the Commission.”

The last commitment set fort abuve telates to the responsibility of the two operating utilities to

0 Appendix A, Operations and Financials, Item 12.
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make filings with the Commission. .It is more appropriate for this commitment to be made by the
operating utilities rather than E.ON as the utilities have the information for the filings readily
available.

Each of the commitments set forth above is more appropriately made by parties to this
proceeding other than E.ON and such parties are willing to make these commitments. E.ON, of
course, stands behind zll of these commitments.

C.  Two of the Powergen Reporting Commitments — H Applied to E.ON — Wduld
Be Impractical.

Thc commitment by Powergen in Case No. 2000-095 with respect to the issuance of new
debt or equity requires notification to the Commission if the amount of debt or equity exceeds
$100 million. This commitment arose from the Commission’s concern over the amount of debt
being assumed by Powergen as a result of the acquisition of LG&E Energy. In this proceeding,
the financial strength of E.ON is not in donbt. Powergen will continue 10 make this
commitment, and E.ON will make a comparable con'lmitlment.291 However, the amount should
be increaged to $2 billion as it relates fo F.ON so as to be proportionate to E.ON’s assets.. After
the proposed acquisition, E.ON will have available resources up to $45 billion.”*®* The Powergen
limitation ig too restrictive for a company of the size and financial strength of E.ON. Therefore,
E.ON is willing tc make the following commitment: |

- If new deht ar equity in excess of $2 billion is issued by E.ON, E.ON

commits fo notify the Commission as soon as practicable prior to the
issuance or at least at the time a public announcement in this regard is

made.

In Case No. 2000-095, Powergen also made a commitment to the Commission relating to

providing an annual report detailing LG&E Energy’s proportionate share of Powergen’s total

B! Appendix A, Additional Commitments, Item 11.
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assets, total operating revenues, operating and maintenance expenses, and number of employees.
E.ON is unable to provide the identical information because E.ON does not keep its combined
operating and maintenance eXpenses for its ratepayers on a comparable consolidated basis and
su;ch information is not publicly available. Therefore, E.ON is willing to make the following
commitment to the Commission:
. E.ON commits to providing an annual report to the Commission detailing
LG&E Energy’s proportionate share of F.ON’s total assets, total operating

revenues, and number of employees.

D. The Research and Development Commitment Should Not Apply to E.ON,

In the Powergen-LG&E Energy merger, the following commitment was made with

respect to research and development:

. Powergen, LG&E Energy, LG&E and KU commit to notifying the
Commission in writing 30 days prior to any material changes in their
participation in funding for research and development. The possible
changes include, but are not limited to, any change in funding equal to or
greater than 5 percent of the previous year’s budget for research and
development. The written notification shall include an explanation and
the reasons for the change in policy.

E.ON’s non-energy and nuclear research and development budgets would distort the
percentages. Therefore, the Joint Applicants request that this commitment be applicable to
Powergen, LG&E Energy, LG&E, and KU, but not E.ON. E.ON. of course, stands behind this
commitment.

In summary. E.ON stands behind and accepts the commitments made in the Powergen-

LG&E Energy merger (Case No. 2000-095) and is willing to make certain additional

commitments. E.ON stands behind each of the commitments made by the Joint Applicants in

% b Filed Testimonies of Dr. Hans Michael Gaul, p. 6. Dr. Rolf Pohlig, pp. 3 and 6. and Dr. Kenneth Gordon, pp.
4and 15; 1 T.E. 32.
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Appendix A. The mere fact that a commitment is made by Powergen rather than E.ON should
not be construed as a change in position or a lesser commitment of the Joint Applicants.

X. Conclusion

As this Brief has summarized, and the record amply documents, the proposed acquisition

" and transfer of ownership and control fully satisfy the statutory criteria of KRS 278.020(4) and

(5). E.ON has demonstrated its willingness and eamest desire to become a good corporate
citizen of Kentucky through the numercus commnritments it made during the course of these
proceedings. Those commitments include, but are not limited to, these two important ones:

. Powergen, LG&E Energy, LG&E and KU commit to maintaining their
respective headquarters in Kentucky for a period of 10 years following the
consummation - of the Powergen-LG&E Energy merger. KU’s
licadguarters shall be maintained in Lexington, Kentucky; LG&E
Energy’s and LG&E’s headquarters shall be maintained in Louisville,
Kentucky; and Powergen’s United States headquarters and E.ON's U.S.
energy headquarters shall be maintained in Louisville, Kentucky for a
period of 10 years following the eonsummation nf the Powergen-LG&E
Energy merger.293 ' '

. In the event of a subsequent merger over which the Commission would -
ot have jurisdietion, E.ON and Powergen commit fo dizcuss with the
Commission the issue of whether there would be any synergies resulting
from that merger that could be appropriately shared with Kentucky
ratepayers.m
E.ON has made clear its intention and objective of working with the Commission and for
the good of the Commonwealth going forward, and asks the Commission to accept its assurances
as provided. All of these commitments, and these two in particular, when coupled with the
ESMs as presently formulated, are as important to E.ON as they are to the Commission and the

Commonwealth. E.ON submits that, as presently phrased, these commitments, aleng with the

current ESMs, represent a balanced approach that can be built uposn.

% Appendix A, Other Commitments and Assurances. ltem 1.
™ Appendix A, Other Commitments and Assurances, ltem 7.
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The proposed eacquisition - and transfer of ownership and conirol present the
Commonwealth wifh an opportunity to secure LG&E’s and KU’s tradition of low rates and
award-winning service long into the future for the benefit of all concemed, and thus, this
acquisition must be approved as a matter of law. The Joint Applicants, therefore, ask the
Commission to approve the acquisition.

WHEREFORE, Applicants respectfully request that the Commission enter 4 final order
as foliows: |

1. Finding that, after the acquisition of ownership and control of Powergen by E.ON,
LG&E and KU will continue to have the financial, technical, and managerial abilities necessary
o prpvide reasonable service to their respective customers, and that the transfer of ownership
and the acquisition of the control of LG&E and KU is in aocofdance with law, for proper
purposes, and consistent with the public interest pursuant to KRS 278.020;

2. Approving the transfer of the ownership of LG&E and KU through the acquisition
of ownership and control of Powergen by E.ON bursuant to KRS 278.020(4) and (o)

3. Determining that E.ON, Powergen, LG&E Energy or any intermediate company
between LG&E Energy and E.ON will not, by reason of direct or indirect omérship of stock of
LG&E and KU, be a utility in Kentucky as deﬁﬁed in KRS 278.010(3) as they will not own,
operate, or manage any facilities used in connection with the generation, production,
transmission, and distribution of electricity to or for the public for compensation, or own,
operate, or manage any facility used in connection with the production, manufacture, storage,
distribution, sale, or furnishing of natural or manufactured, gas to or for the public for

compensation for light, heat, power, or other uses;
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4, Finding that it is in the public Interest for LG&

electric utility following consummation of the acquisition;

3. Certifying to the SEC under Section 33(a)2) of PUHCA 1

has the authority and resources to protect

jurisdiction and it intends to exercise its authority; and

6. Approving the corporate reorganization foll
acquisition of Powergen by E.ON, which reorganization will cause LG&E Energy to remain a
subsidiary of E.ON but no longer be a subsidiary of Powergen, with LG

first-tier subsidiaries of LG&E Energy.

Dated: July 26, 2001

Ulrich Hiippe
Executive Vice President and
General Counsel
E.ON AG
- and -
Guntram Wiirzberg
Vice President - General Legal Affairs
L.ON AG
Bennigsenplatz 1 :
D - 40474 Diisseldorf

David Jackson

General Counsel

- and -

Sara Vaughan

Head of Corporate Regniation
Powergen ple

53 New Broad Street

London EC2M 151

Respectfully submitted,

i _.r'. ‘ 4 . o
T T e 2 T
Kentrick R. Riggs
Lisa Ann Vogi
Joseph A. Kirwan
Maureen M. Carr
Ogden Newell & Welch PLLC
1700 PNC Plaza
500 West Jefferson Street
Louisviile, Kentucky 40202
Telephone: (502) 582-1601

_and -

Jokn R. MeCall

Executive Vice President, General Counsel
and Corporate Secretary

Louisville Gas and Electric Company

220 West Main Street

Louisville, Kentucky 40202
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CERTIFICATE OF SERVICE

1 hereby certify that a copy of the foregoing was served by mailing a true and

correct copy, via regular U.S, mail, to the following persons on the 20™ day of July, 2001,

Patrick D. Pace

Kamuf, Yewell & Pace

221 West Second Street
Owensboro, KY 42303

Stanley K. Conn

" Owensboro Municipal Utilities

2070 Tamarack road
P.O.Box 806
Crwensboro, K'Y 42301

Michael L. Kurtz
Boehm, Kurtz & Lowry
2110 CBLD Centes

36 East Seventh Street
Cincinnati, OH 45202

Denuts G, Howard, H

Monica M. McFarlin

Assistant Attorneys General

1024 Capital Center Drive, Suite 200

- Frankfort, KY 40601

Carol M. Raskin
Legal Aid Society, Inc.

425 W, Muhammad Ali Blvd,

Louisville, KY 40202

James M. Miller
Marle Willis

Sullivan, Mountjoy, Stainback & Miller,

ES.C.
100 St. Ann Street

P.O. Box 727

QOwenshore, KY 42302-0727

Douglas L. Beresford
George F. “Geof” Hobday, Jr.
Hogan & Hartson LLP

555 13th Street, N.W.
Washiugwou, DC 20004-1109

David Spainhoward

Vice President, Contract Administration
aixl Rogulatory Affairs '

Big Rivers Electric Corporation

201 Third Street

P. 0. Box 24
Henderson, KY 42412-0024

Dale Henley

General Counsel

LCast Kentucky Power Cooperative, Inc.
4775 Lexington Road

P. O. Box 707

Winchester, KY 40392-0707

Charles A. Lile

East Kentucky Power Cooperative, Inc.
P. O. Box 707

Winchester, KY 10302-0707

David C. Brown

Stites & Harbison
100 West Market Street, Suite 1800

Louisville, Kentucky 40202-3352
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Edward W, Gardner

Director of Litigation

David J. Barberie
Lexington-Fayette Urbun County
Government — Department of Law
200 East Main Street

Lexington, KY 40507

Rebert L. Madison
5407 Baywood Drive
Lonisville, KY 40241-1318

"Joe F, Childers

201 West Short Street
Suite 310
Lexington, KT 40507

Don Meade

Priddy, Isenberg, Miller &
Meade, P.S.C.

200 Repriblic Rldg.

429 W. Muhammad Ali Blvd.

Louisville, KY 40202

Frank N King, Jr.

Dorsey, King, Gray & Norment
318 Second Street

Henderson, KY 42420

Dean Stanley

President and CEO
Kenergy Corp.

P.O Rox 18

Henderson, KY 42419-0018

John H. Conway
Rrickfield Burchette Ritts
& Stone, P.C.
8" Floor, West Tower
1025 Thomas Jefferson Street, N.W.
Washington, D.C. 20007-5201
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unsel for E.ON AG, Péwergen plc,

1.G&E Energy Corp., Louisville Gas &
Electric Company and Kentueky Utilities
Company
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JOINT APPLICANTS’ PROPOSED COMMITMENTS

Operations And Financials
1. C.ON, Powergen, LG&E Energy, LG&E and KU shall adhere ta the

conditions described in the Commission’s Orders in Case Nos. 10296, 89-374, and 97-

300, to the cxtent those conditions are not superseded by the provisions of House Rill 897

or the jurisdiction of SEC or FERC. These conditions, restated in Appendix B to this
Order, concern protection of utility resources, menitoring the holding company and the
subsidiaries, and reporting requirements.

2, E.ON and Powergen commit that the books and records of .f.G&Fi Rneréy,
LG&E and KU Wiﬂ be kept in Kentucky.

3. E.ON, Powergen, LG&E Energy, LG&E and KU c.nmmil’r nnt fn assert that
the SEC’s jurisdiction legally preempts the Commission from disallowing reco;ery in
retail rates for the cost of goode and services that LG&E or X1T ohtain from or fransfer to

an associate, affiliate, or subsidiary in the same holding-company system. This assertion

shall also apply to any claim under the Ohio Power vs. FERC derision. However, LG&E

and KU shal? retain the right to assert that the charges are reasonable and appropriate.

4. E.ON, Powergen, LG&E Energy, LG&F and kl] shall commit-not to
assert in any proceeding before the Commission preemption by the United Kingdom,
Federal Republic of Germany or _o;cher foreign regniator of the review of thé _
reasonableness of a cost. However, LG&E and KU shall retain the right to assert that the

charges are reasonable and appropriate.



5. E.ON, Powergen, LG&E Energy, LG&E and KU commit to provide the
Corrmﬁssinn w;th notice 30 days prior to any SEC filing that proposes new allocation.
factors. The notice need not be in precise form of the final filing but will include, to the
extent information is available, a description of the proposed.factors aﬁd the réasons
supporting such factors. E.ON, Powergen, LG&E Energy, LG&E, and KU commit to

make a good faith attempt to resolve differences, if any, with the Commission in advance

~of filing with the SEC.

6. E.ON, Powergen, LG&E Energy, LG&E and KU commit that the merger
wiil not detract from the benefits customers currently recei.ve as a result of the ﬁlerger
approved in Case No. 97-300. This commitment includes LG&E's and KU’s merger
surcredits, the merger dispatch savings, and lower fuel cbsts di.stributed through LG&E’s
ard KU’s fuel adjustment clauses.

7. E.ON, Powergen, LG&E Energf, LG&E and KU commit that E.ON’s
acquisition will have no impact on the base rates or the operation of the fuel adjusnnent
clauses, environmental surcharges, gas supply .clause,- demand side management clause,
or ESM schedules of LG&E or KU.

8. E.ON, Powergen, LG&E Energy, LG&E and KU commit to obtaining
Commission approval prier to the transfef of any LG&E or KU asset with an original
booic value in excess of $10 million.

9. E.ON, Powergen, LG&E Energy, LG&E and KU commit that any
proposed amendment to the Power ‘Supply System Agreement and the Transmission
Coordination Agreement between KU and LG&E shall be subrﬁitted to the Commission

for its review 30 days in advance of filing the amendment with the FERC.
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10. E.ON, Powergen, LG&E Energy, LG&E and KU commit that LG&E
Energy, its subsidiaries, LG&E and KU, and their ratepayeré, directly or indirectly, shall’
not incur any additional costs, liabilities, or obligations in conjunction \#ﬁh the
acquisition of Powergen by E.ON including, but not limited to, the following:.

a. LG&E Energy, LG&E and KU shall not incur any additional

indebtedness, issue any additional securities, or pledge anj assets to finance ar part of

‘the purchase price paid by E.ON for the Powérgen stock.

b The payment for the Powergen stock shall be recorded on E.ON’s
books, not the books of LG&E Energy or its subsidiaries.

c. The premium paid by E.ON for the Powergen stock, as well as any
other associated costs, shall not be “pushed down” to LG&E or KU for rate-making
purposes. |

d. All transaction-retated costs, including the cost.of purchase and the
premium paid for the Powergen transaction, shall be excluded for mte-Mg purposes
and from the rates of LG&E and KU.

e. LG&E and KU shall not seck a higher rate of Teturn on equity in
future rate cases th.an would have been sought if no acquisition had occurred. |

f The current outstanding preferred stock of LG&E and KU shall not
be changed, converted, or otherwise exoh.anged in conjunction with the acquisition.

g, The accounting and rate-making treatments of LG&E’s and KU’s |
excess deferred income taxes shall not be affected by the acquisition by E.ON of
Powergen | |

h. No costs of the Advisory Board shall be borne by LG&E or KU.
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i No change in confrol payments will be allocated fo the ratepayers
of LG&E and KU. o
i. If carly termination costs are incurred for any senior management

of LG&E Energy, none of these costs will be allocated to LG&E or KU, |
k Any additional administrative costs incurred in order fo comply

with the financial and accounting standards of the United States, the United Kingdom or

“the Federal Republic of Germany as a result of this acquisition will not be borne by

LG&E and KU.
L No generation assets located within Kentucky will be sold to
finance this or any subsequent acquisition without prior Commission authorization.

11.  The Applicants commit that the corporate officers of LG&E Energy,
LG&E, and KU- shall maintain their current titles and responsibilities as officers unless
and until otherwise determined by either of their respective Boards of Directors. The
Applicants will maintain the highest level of management' experience withi_n LG&E

Energy, LG&E, and KU, and will provide an opportunity to broaden that experience by

~ exchanging positions with other managers in Powergen’s or E.ON's organization.

12.  Powergen commits to taking an active and ongoing role in managing and
operating LG&E and KU in the interests of customers, employees, al;d the
Commonwealth of Kentucky, and to take the lead 1 enhancing LG&E’s and KU’s
relationship with the Commission, with state and local govermnment, and with other
community intexfests, including, but not limited to, meetin'gs between Powergen’s chief.
executive and the Commission at least twice a year. E.ON will also m&intaiﬁ a close

working relationship with the Commission.
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13. E.ON and Powergen commit to maintaining a sound and constructive
relationship with those labor organizations that may represent cel;tain employees of
LG&E Energy; to remain neutral respecting an'iﬁdividual’s right to choose whether or
1ot to be a member of a trade union; to continue to recognize the unions that currently
hévc colléctive bargaining agreements with LG&E; and to honor those agreements. .

14. Powergen, LG&E Energy, LG&E and KU commit to advising . the

' Commission at least annually on the adoption and implementation of best practices at

both LG&E and KU following the consummation of the merger.

Reporting

L. If new debt or equity in excess of $100 million is issued by Powergen,
Powergen commits to notify the Commission as soon as practicable prior 10 the issuance,-
and LG&E Energy commits to notify the Commission 30 days prior to the issuance.

2. E.ON commits to notifying the Commission subsequent to its board

approval and as soon as practicable following any public announcement of any

_acquisition of a regulated or non-regulated business representing 5 percent or more of

E.ON’s market éapitalization.

3. E.ON commits to providing an annual report to the Commission détailing
LG&E Energy’s proportionate share of E.ON’s total assets, total operating revenues, and
number of employees.

4, E.ON commits to notifying the Commission 30 days prior to paying any
dividend or tranéferring more than § percent of the retained earnings of LG&E or KU to

E.ON,.
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5. EON commits to ﬁlir_lg with the Commission a copy of its a:mual report
and its quarterly interim reports to its sharcholders.

6. E.ON commits o filing with the Commissien such additional {inancial
reports as the Commission, from time to time, reasonably determines to be necessary for

it to effectively regulate the operation of LG&E and KU. -

" Service Quality And Reliability

L. E.ON, Powergen, LG&E Energy, LG&E and KU commit that customers
will experience no change in utility service due to the continuing existence and use of -
LG&E Energy Services, Inc.

2. E.ON, Powergen, LG&E Energy, LG&E and KU commit to:
(8) adequately fﬂmd'mg and maintaining LG&E’s and KU’s transmission and distribution
systems; (b) complying with all Commission regulations and statutes; and (c) supplying
LG&E and KU customers’ service needs.

3. When implementing best practices, E.ON, Powergen, LG&E Energy,

LG&E and KU commit to taking into full consideration the related impacts on the levels

of customer service a_nd customer satisfact‘ibn, including any negative impacts resulting
from workforce reductions.

4, E.ON, Powergen, LG&E Energy, LG&E and KU commit that they will
minimize, %o the extent possible, any negative impacts on levels of customer service and

customer satisfaction resulting from workforce reductions.
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5. LG&E and KU commit to periodically filing the various reliability and
setvice quality measurements they currently maintain, to enable the Commission to
monitor their commitment that reliability and service quality will not suffer as a result of

the merger.

6. Powergen, LG&E Energy, LG&E and KU commit to notifying the

Commission in writing 30 days prior to any.material changes in their partici 1ition in

“funding for research and development. The possible changes include, buf are not limited

to, any change in funding equal to or greater than 5 percent of the previous yeat’s budget
for research and development. The written notification shall include an explanation and
the reasons fdr the change in policy.

7. E.ON and Powergen commit to maintaining LG&E Energy’s level of
sommitrment to high quality utility service, and will fully support maintaining the LG&E
and KU track record for superior service quality. - r

8. E.ON, Powcrgen, LG&E Energy, LG&E and KU commit that LG&E and

KU shall continue to operate through regional offices with local service personnel and

field crews.

Other Commitments And Assurances

1. Powergen, LG&E Energy, LG&E and KU commit to maintaining their
respective headquarters in Kentucky for a period of 10 years following the consummation
of the Powergen-LG&E Energy ﬁérger. KU’s headquarters shall be maintained in_
Lexington, Kentucky; LG&E Energy’s and LG&E’s headquarters shall be maintained in

Louisville, Kentucky; and Powergen’s United States headquarters and E.ON's US.
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enérgy headquarters shall be maintained in Louisville, Kentucky for a period of 10 years
following the consummation of the Powergen-LG&E Energy merger.

| 2. E.ON, Powergen, LG&E Energy, LG&E and KU commit to dedicating
LG&E’s and KU’s e:;isting and future generation to the requirements of LG&E’s and
K’U’s existiné and fisture native load customers.

3. E.ON, Powergen and LG&E Energy commit that LG&E and KU shall

“maintain a substantial level of involvement in community activities, through annual

charitable and other contributions, on a level comparable to or greater then the
participation levels experienced prior to the date of the merger. E.ON and Powergen
commit to maintaining and supporting' the relationship between LG&E and KU with the
communities that each serves for a period of 10 years from the Powergen-LG&E Energy
merger.

4, E.ON and Powefgen commit that the acquisition of Powergen will have no
effect or impact on KU’s contract with Owensboro Municipal Utilities and KU’s
contractual relationships with either its municipal customers or Berea Collegeﬁ

5. E.ON, Powergen and LG&E Energy commit that the acquisiﬁon of
Powergen shall have no effect or impact on various agzﬁemcnts assoclated with the.
resolution of Big Rivers Electric Corporation’s bankruptcy proceeding. * These

agreements include, but are not limited to, the lease agreement and associated obligations

between LG&E Energy's affiliates and Big Rivers Electric Corporation and the power

purchase agreements between LG&E Energy Marketing, Kenergy Corp., Alcan
Aluminum Corp., and Southwire Co. Any revisions to these agreements must be

submitted for Commission approval prior to the effective date of the revision.



6.  EON, Powergen and LG&E Energy commit that the acquisition of

Powergen shall have no effect upon the performance of LG&E Energy and its affiliates of
their obligations under the Big Rivers Agreements. LG&E Energy and its affiliates shall
continue to be bound by the terms of those agreements, including any gﬁar_anty
agreements,

7. - In the event of a subsequent acquisition over which the Commission

" would not have jurisdiction, E.ON and Powergen commit to discuss with the Commission

the issue of whether there would be any synergies resulting from that acquisition that

could be appropriately shared with Kentucky ratepayers.

8. E.ON and Powergen commit to maintaining LG&E’s and KU’s pro-active

stance on deireioping economic opportunities in Kentucky and supporting economic
development, and social and charitable activities, throughout LG&E’s and KU’s service
territories.
9 As soon as practicable, Powergen shall meet with the senior management
and the board of directorsdof Big Rivers. [This meeting has taken place.)
- 10. waergen comumits that the current members of the LG&E Energy Board
are eligible to serve as initial members of the Advisory Board and will be invited to do
so. [This invitation has been extended to the previous Board members.]

[1.  Powergen commits that for as long as it owns, controls, or Manages LG&E

or KU, there shall be a seat on the Powergen Board occupied by a United States citizen

who resides in the service territories of LO&E or KU. Powergen also commits that the
first oceupant of that seat shall be the CEO of LG&E Energy. [Mr. Victor A. Staffieri

currently serves as an Executive Director on the Powergen Board.}

i
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12.  E.ON and Powergen commit that LG&E Energy’s Board of Directors
shall consist of three members, one of whom shall be the current Chairman of LG&E
Energy.

13.  Powergen commits to review with LG&E management its current policies
and practices with respect to low income customers o determine whether policies and

practices more sympathetic to the needs of such customers would be appropriate. [This

review has been performed by Powergen.]

14.  Powergen commits that, with respect to any state-wide legislation for a
low-income universal fund, it shall adopt a neutral position regarding that portion of such
legistation designed to create a line-item charge on utility customers’ bills for the purpose
of assisting low-income customers so long as such legislation has no impact. onl
sha;eholders. [This legislation has been enacted with the assistance éf LG&E Energy.] -

15.  E.ON and Powergen commit that their present expectation is for LG&E

and KU fo remain members of the Midwest ISO,

16.  The Applicants commit that, in conjunction with the Commission review

- of the PBR method presently in effect for LG&E’s purchased gas adjustment clause,

LG&E shail propose an ESM or other alternative form of regulation that will provide
1G&E with incentives to make improvements while providing a mechanism for sharing

with customers the benefits realized from those improvements.

10
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17. ' Upon the expiration of the LG&E and KU ESM provided - for in the

Commission’s January 7, 2000 Orders, the Applicants commit to propose extension of
the ESM or some other method of regulation that will continue to provide LG&E and KU
with incentives to make improvements while prov-iding a mechanism to share with
customers the benefits realized from those improvements.

18.  E.ON, Powergen, LG&E Energy, LG&E and KU commit thi LG&E

" Energy shall hold 100 percent of the common stock of LG&E and KU and that LG&E

Energy shall not transfer any of that stock without prior Commission approval even if the
transfer is pursuant to a corporate reorganization as defined in KRS 278.020(6Xb).
Additional Commitments

1. Powergen, LG&E Energy, LG&E and KU commil w0 provide such

information as the Commission may request regarding the implementation of best

practices, customer service, reliability and safefy.

2. LG&E and KU will consent to the jurisdiction of the Commission for

safety violations by independent contractors.

3. The current policies for low-income customers will not change as a result

- of this acquisition.

4, KU will designate a contact person in Lexington to respond fo special
needs in the Lexington area.
5. E.ON commits that local customer service offices will not be closed as a

result of the proposed transaction and thai, if and when local customer servicc offices
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may be closed to achieve world class best practices, LG&E and KU will take into account
the impact of the closures on customer service. :

6. ‘E.ON has engaged an extefnal consultant and commits fo develop a
retention and incentive program for Powergen, LG&E Energy, LG&E and KU managers
to be implemented following-the consummation of the- acquisition.. The plan will be
developed with the goal of being finalized by the Autumn 2001.

7. E.ON cominits that no further planned workforce reductions in LG&E's or
KU's employees will be made as a result of this acquisiﬁon.

8. LG&E and KU will file copies of any applications filed with the Virginia
State Corporation Commission for approvals concerning the money pool arrangement
and capital contributions to KU with the Commission for iﬁfonnational purposes.

9. E.ON, Powergen, LG&E Energy, LG&E and KU commit to notifying the
Commission 30 days prior to making any capital contribution to LG&E or KU and to
provide the accounting entries reflecting the capital contribution within 60 days after the
close of the month in which the contribution was made.

10. E.ON commits to meet with the LG&E Erergy advisory board
approximately twice a year for input in connection with its oversight of | Powfargen’s
management of LG&E and KU.

11.  If new debt or equity in excess of $2- billien is issued by E.ON, E.ON

commits to notify the Commission as soon as practicable prior to the issuance or at least,

at the time a public announcement in this regard is made.
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12.  E.ON commits that, for decisions of the E.ON Management Board
regarding LG&E Energy or Kentucky interests, the CEO of LG&E Energy has the right

to present these interests in those meetings and to participate in the debate.

22321202
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